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A Digest of Whats New 


in Motordom 


HETHER or not you contemplate the purchase of a new 
automobile this year you will be interested in looking over 
this composite catalogue of 1935 motor cars. Photographs, brief 
descriptions and prices of the 138 models “exhibited” by thirty 
automobile manufacturers. Sixty-four pages of authentic, up- 


to-date information. 


A copy will be sent upon request—without charge or obligation. 


Mail the coupon now. 


THE AZETNA CASUALTY & SURETY COMPANY 
THE &TNA LIFE INSURANCE COMPANY—THE STANDARD FIRE INSURANCE COMPANY 
THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONNECTICUT 








The Aetna Casualty & Surety Company 
151 Farmington Avenue 
Hartford, Connecticut 


Please send me a copy of “Aetna’s 1935 Auto- 
mobile Show.” 





Etna Automobile Policies 


may be written to cover 
every insurable motoring 
ea ae ee ee 


Coast-to-Coast Protection 
and Service Through 25,000 
fi tna Representatives. 
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When an attorney has all the papers ready for 

th Careful the incorporation of a company, or for its qualifica- 

| O e tion as a foreign corporation, no matter in what 

state or territory of the United States, or what 

province of Canada, we will take them at that point 

and see that every necessary step is performed-— 

ttorney papers filed, copies recorded, notices published, as 

may be required in the state, statutory office estab- 

lished and thereafter maintained; in case of new 

—-— 4 companies, incorporators furnished, their meeting 
\\ hen you are organizing a corporation to held, directors elected, minute book opened 


conduct business outside the sphere of usual- ea a ae 


ness. and vou desire to studv tested examples carefully the question of the best state for incorpo 
- 1 Sear j ration of your client’s particular business, the most 
ort purpose clauses that have successfully suitable capital set-up or the soundest purpose- 


1 aS ee ea me lauses for it, or the most practicable provisions for 
yy a requirements for businesses of a sim- Scesnenines one qauaik, et aa ee aoe 


‘ , ~~ area . ne ; & dents from the very best examples of corporation 
ature, or 11 7 uu are W orking out intri practice on which to formulate your plans, or if 
cate or espec ially imp rtant purpose clauses for you desire, will draft for your approval a certifi 


cate and by-laws based on such precedents 
a ci of corporate activity—call or write 


the office of The Corpor ation Trust Company If you are uncertain as to the necessity of a 
, 4 client’s qualifying as a foreign corporation in any 
nearest you. state, we will, upon submission of the facts, bring 
z you digests (with citations) of leading court deci 

, . — > c . = ¢ ¢ sions showing the attitude of each state involved 
There are 24 ol the m, SO situated that on the kind of business transacted by your client. 


vherever you are, there is one within over- 


night mailing or easy telephoning distance of THE, CORPORATION TRUST COMPANY 
vour office. ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
. COMBINED ASSETS A MILLION DOLLARS 

FOUNDED 1802 


The precedents which you will receive 120 BROADWAY, NEW YORK 
(they will be sent only to attorneys) have en a mg 
been developed from the forty-two years of As, Healey Big, Dover Del 30 ver Cveen 
practical experience of The Corporation (The Corporation rwet locos fon Anectes, Security Bide 


mi rity Bidg 
_ ° . rs x Phil Fidelity-Phila. Tr. Bidg. 
[rust Company in working hand in hand __ Bpfiste thea Se pide. Perak ver Bide. 
: on a e R . Cincinnati, Carew Tower San Francisco, Mills ig. 
with attorneys on this type of Corporation  — Gevelsnd, Union tres Bids. Seattle. Exchange Big 
be al d Dallas, Republic Bank a Or M St. Logie 415 Bine St. 
























AMERICAN BAR ASSOCIATION JOURNAL 





















Blashfield’s Cyclopedia > 


Clutomobile Law & Practice 


Twelve volumes - Maroon Fabrikoid 


A "Life-Time" Edition — Insuring permanency with a modern up-to-date 
Pocket Part Service. 


All Cases Cited — Every section annotated by citations to all reported 
cases in point. If there is a case in point you will find it cited in 
Blashfield's “Life-Time" Cyclopedia. 


Trial & Practice — Procedural as well as the substantive law of Motor 
Vehicles is exhaustively developed —a most important factor to 
the Trial Lawyer — for both Plaintiff and Defendant. 


Forms — For use at various stages of the Trial— such as Complaints, 
Answers, Pleadings, Instructions, etc.— The most complete collec- 
tion of Automobile Law forms ever gathered together. 


Index — The well known Fact or Descriptive-Word Index pioneered by 
"West" is here developed to carry you quickly to the subject mat- 
ter you seek. 


Table of Cases — Cites every Automobile case — directs you to the 
Text sections which the decisions support. 


Published and for Sale by Vernon Law Book Company, Kansas 
City, Mo., and West Publishing Company, St. Paul, Minn. 
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on 
Questions Involved in NR- 
Be Rendered Soon 


Decision 





Vital Constitutional 


1 May 


A \ é 1 « t constitu 
tior estions iised | the Na 

il | 1 Recovery A and its 

. v be ‘ lown by 

I State Supreme Court at 

in ¢ The Court has granted 

tit certiorari file the de- 

é t the Gove nent in the 

Schechter ise from New York and 

et t 9 f May 2. It is ex- 

pect wil nounce its de- 

S t ljournment of the 

te the last Monday in May 

’ [ y in June 

4 ticle United 

Ss s ] ek f April 16, “Two 

petitions { ertiorari were filed in the 

Schechter se, one (No. 854) by the 

e fe evie the judgment of 

é 17 counts of an in- 

( r go \ violations of 

the tice provisions of the 

I é and the other 
No D t t of Jus 
t é e portion of the Ci 

uit | \ppeals’ decision revers 

g the counts charg- 

g vi- 

é t's pe presents 

r ows: ‘Whether 

T f a minimun wage of 

50 cents la ximum work 

veek of 48 irs f slaughterhouse 

l ed e Code of 





Fair Competition for the Live Poultry 
Industry of the Metropolitan Area in 
York, ap- 


proved by the President under the Na- 


and about the City of New 


tional Industrial Recovery Act, are 
within the power of Congress under 
the commerce clause of the Constitu- 


tion.’ 

“Since all NRA codes contain mini- 
mum wage and maximum hours provi- 
sions, the issue presented, the Depart- 
ment of Justice declared in its petition, 
is ‘of vital concern to each of the many 
for which have been 


industries codes 


approved. A number of such cases in- 
volving such provisions are pending in 
the lower Federal Courts. The ques- 
tion presented is one of general public 
importance which should be settled by 
this Court.’ 

“The attention of the Supreme Court 
was also called to the fact that the bill 
pending in Congress to extend the date 
of expiration of the NIRA ‘would con- 
the 


tained in Section 7(a) for the inclusion 


tinue in effect requirement con- 
in codes of minimum wage and maxi- 
mum hours provisions.’ 

“The petition of the defendants pre- 
sents the additional principal question 
of whether Congress, in the enactment 
of the Recovery Act, attempted to dele- 
gate its legislative power to the Presi- 
dent contrary to Article I, Section 1, 
of the Constitution. It raises also gen- 
eral questions relating to the sufficiency 
of the indictment and of the evidence. 
The defendant asserts that their busi- 


ness is wholly intrastate, does not ma- 
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terially affect interstate commerce, and 
is therefore not subject in any particu- 
to Federal under the 


lar regulation 


commerce clause.” 


Speakers Before Commerce Com- 
mittee Urge That Beneficial 
Provisions of National 
Recovery Act Be 
Continued 


HE Commerce Committee held its 

annual meeting in accordance with 
custom in New York City on Tuesday, 
Wednesday and Thursday, March 19th, 
20th, and 21st, 1935. 


President Scott M. Loftin attended 
the Thursday session, at which the 
transportation problem was discussed. 


Federal Coordinator Joseph B. Eastman 
gave the Committee his coordinating 


program, and was followed by Hon. 


R. V. 
General Counsel of the American As- 


Fletcher, Vice President and 
sociation of Railroads, who concurred 
in many of Mr. Eastman’s recommen- 
dations, but differed materially as to 
some of them. Mr. LaRue Brown was 
heard on behalf of the motor truck in- 
terest. 

The entire day of Wednesday was de- 
voted to a consideration of the advis- 
ability of extending the life of the Na- 
At the 
meeting of the Commerce Committee 


tional Industrial Recovery Act. 


held a year ago there was a decided 
divergence of opinion with reference to 
the desirability of the Act and its con- 
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At the meeting this year 


stitutionality. 
constitutional questions were not raised, 





and it was the unanimous opinion of 
those who spoke that the National In 
dustrial 
tinued in part. It was agreed that the 
beneficial provisions of the Act should 


Recovery Act 


be continued and its other 


eliminated, meaning thereby that the 





provisions with reference to minimum 
wages, maximum hours, and child la 
bor, and those pertainir g to the 
trust laws should remain substantially 
as in effect. 

There was a great divergence ot 


views with reference to the terms of 


the amendatory legislation For the 
purpose of obtaining as nearly 
sibly a concurrence of ideas, the Chair- 


man of the Committee apy 
committee to work out a draft of report 
embodying the features that could be 
agreed upon. The subcommittee so ap 
pointed consists of R. | Desvernine, 
Chairman, Goldthwaite 
L. Podell, Gilbert H 
Janney and Thurlow M. Gordon, of 
New York City, and Karl 

of Washington, D. ( All of the met 
bers of the subcommittee above named 
and Louis G. Caldwell of Washington 
and Jacob K. Javits and 
Phillips of New York City, spoke be 





fore the Committee on this 

It is planned to have the Committee’s 
report submitted to vote of the Execu 
tive Committee so that in the event of 
approval by that committee the report 


may be called to the attention of appro- 


priate committees of Congress before 


final action on the proposed legislation 
is taken. No form of bill will be rec 





ommended—only the principles yn 
which the legislation should be based. 
Mr. Charles H. Meyer addressed the 


Committee on the Securities Act and 


the Securities Exchange 
substance recommended that no amend 
ments be made until the acts had been 
ubjected to further test 

A most illuminating discussion of the 
Food and Drugs Bill 
as the Tugwell and later as the Cope 
land Bill, was engaged in by Messrs 
Isaac W. Digges, Attorney for the As 
sociation of National Advertisers, and 
Charles Wesley Dunn, bot! f New 


York. While in some particulars there 


was a divergence of 


known originally 


these gentlemen, each felt 
should be enacted a substantial amend 
ment to existing law in such a way 
as to prevent adulteration and m 

branding of food, drugs, and cosmetics 
safeguard the public health and prevent 


commercial fraud 


Is Bar Overcrowded? Wisconsin Survey Shows Legal 
Business and Opportunity Have Increased Faster 


Than Either Population or Lawyers 


Scholastic 


Attainment Reflected in Better Net Profes- 


sional Income 


OME striking conclusions are pre 
sented in the report of the Survey 
of the Wisconsin Bar. summec up by 


Dean Lloyd K. Garrison of the U 


versity of Wisconsin Law School, and 
printed in the February issue of the 
Wisconsin Law Review 

For instance: “The general conclu 
sion to be drawn from this table is that 


in Wisconsin 





legal business 


lawyers have increased 





rapidly than the incr 
lawyers or of the population, and that 
even allowing for the contraction in 
1933, the position of the lawyer today 
with relation to the need of the com- 
munity for his services is more favor 


able than at any time prior to 193 


Again: “We found a some 
prising correlation between sch 
attainment and t 
sional income for 1932 I think 


we may fairly conclude from this study 
that there is a very considerable rela 


school standings and 


tion between law 
professional incomes Weare of 


course, only dealing with probabilities 
and cannot overlook the fact that here 


and there some men wit! 


< 


school records will be very successful 
at the bar, 

men with very hig 

well. But I think we can feel reaso 


ably sure that our insistence in the law 


while a certain number of 


1 - 1 
nh records wili not do 


schools upon a certain minimum of 
scholastic attainment has a real justif 
cation in fact , 

Another 


“the table of geographical distribution 


significant finding is lat 

demonstrates that with minor 
variations relatively quite as many met 
in the upper 


ing to and actually do practice in the 


scholastic ranks are will 
smaller communities as the men with 
the poorest records.’ This findin 
based on fairl 
report holds, 


swer to the argument that “we 


y complete statistics, the 





helps to furni 


ve lenient in keeping on in scl stu 


dents with very poor records, on the 


t 
into the smaller rural communities and 
do satisfactory work there, and tl 


must keep these <« unities sup 


to go there 

One conclusion \ h vy not be 
regarded as surprising that “out of 
1876 lawyers w e tax returns for 
1932 were compared th their returns 
for 1929, 66% had a lower net profes- 
sional income in 1932 than 1929. 
This percentage was much greater in 
the case « t th 1929 } id mod 
erate or fairly substantial professional 
earnings.” Going more into detail 
Statistics are presente to that 
nearly half of t I r net i 
comes had _ shrinkag running all the 
way from 35% t ver 100 ver 
100% meaning a net n 1932 To 
balance this gloot ture, howevet 
the report hastet t idd that early 
the same _ proport of those who 
gained had _ gains frot 35° to 
100% But t fact remains that 
two-thirds ta tl ve suffered a 


drop in ine 


of those who ¢ ne et the low 
income categori 

Comparing the average net incomes 
of lawyers and phy ins in 1930, ac 
cording to localities and years of prac 
tice, the report dra the general con 
clusions that “the edical profession 
and the legal profe 1 oughly 
about equal in earning capac nd that 
each has suffered a it a uch as the 
other since tl é ugh the 
tatistical supp the latt con 
clusion is not a g t the 
tormer In tl Ss in 
teresting ft I h ere the n 
comes ot the iw v¢ I l 30 were 
much in exce ft f the general 
medical pl ¢ 
had a mucl 9 é 
the lawyers, tol V 1 tne sj 


whose incomes we 


markedly, |} gnel 


’ 
the surgeons 


constituted 





2,129) and table X I have 
combined toget! t geons, the 
specialists, and the g il practi 
tioners, shows that, taking the medical 
protession as a whole, its earning ca 
pacity in 1930 was about the same as 
that of the legal professior 

But conclusions a worthle unless 
there is a sufficient sis for them. It 
is in the collectior S al data 
that the great erit tl Wisconsin 
Survey consists ittention to 
gaps in th ta eral occasions 





but all of its conclusions are suffi 


supported by the material it has col- 


lected 























t r the nd of 

22 ny e work was a 

t t middle of 

CSE sta was 

) : € eate part 

staft sisted of seven 
uates and a part-time 

te g The work was financed 
nment funds under 
hece ere ] 

| 134, generous 

State Bar As 

tl Mil cee Bar 

TK t be « il 
the T S yY gave 
¢ 1 a i ed t be 

¢ embe t the staft 

t € t t com 
1 r tl more 
conclusions, that which 

9 Wi n Bar is not 
l the most strik 
t the most ttention. 

O I tte the Survey 
s a ice ind more 
¢ han the 
vyers t ulation 
t t we t gure of the 
plied by the popula 
€ it etore g g¢ into 

f ore adequate wlices 
e > ts t ertain tact vhich 
re ciet furnishing its 


from 1920 to 1930 the 
31 per cent against a 
I¢ é ent population increase On 
e hgure ire somewhat 
it eT o! tactors 
by tl s¢ vho first 
I I ) g ft decade 
ww) th, rene! ] Pp pulatior in 
ease it three times as rapidly as 
t ind during the decade 
) it t r lly as the 
( t t s ng cde 
ve number of lawyers, 
vers t eneral popula- 
270, namely 1 to 862, stood at 
since the Civil War 
backeg I il 1 even 
thout ering the demands of the 
lawvers the sharp 
e bar from 1920 to 1930 

€ erturbing 
ations have 


he bar continued in- 


creasing 1930 to 1940 at the same 
e previous decade, the 

general population 

t lat 1 to 710, as com- 

1 to 694 at the turn of the 
centut ’ ther words. even if the 
post-wa rease were to continue un- 
interruptes we would have in 1940 a 
relativel é supply of lawyers 
thar if 190 vhen there was no talk 
of ove ling and when the com- 
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plexities of industry, finance and gov- 
ernment, with their calls for legal serv- 
ice, were not nearly as great as they 
are today or as they will be tomorrow. 

“But in fact the post-war increase in 
the number of lawyers has not been 
It began to decline in 1928 
when the peak of the 


continuing. 
growing law 
school enrollment (nearly 49,000) was 
reached 


the law school enrollment dropped 21 


From 1928 to 1933, inclusive, 
per cent. Since about 95 per cent of 
the lawyers have in recent years been 
recruited from the law schools, and ap 
prenticeship training has virtually died 
out, the rapid decrease in law school 
enrollment from 1928 implies for prac- 
tical purposes a similar decrease in the 
number of lawyers admitted since 
1928.” 

Coming to the population yardstick 
heretofore employed to measure the sur- 
plus or deficit of lawyers, the Survey 
continues : 

“Not only does society furnish, how 
ever crudely, its own controls, we have 
as vet no criteria upon which to base 
any assumptions as to what in a given 
time and place the proper number of 
Thus far, the only 
standard of measurement has been the 


law vers should be. 


ratio of lawyers to population, but the 
standard is not a real one, for the ratio 
has varied sharply from decade to dec- 
ade, now increasing and now decreas- 
ing. Which ratio shall we take? That 
of 1900? That of 1910? That of 1920? 
Nobody knows And the ratio, which 
markedly 
decade, taking the country as a whole, 
differs even more markedly from local- 
Take 
for example the census of 1910. You 
will find a ratio of 1 to 488 in California 
as compared with 1 to 1,680 in North 
Carolina; 1 to 532 in New York as 
compared with 1 to 1,443 in Alabama. 
Do these extremes imply overcrowding 
in the high ratio states and an under- 
supply in the low ratio states? Who 
knows? And why should the states of 
Washington and Oregon have ratios as 
high as 1 to 532? Why should Colo- 
rado have 1 to 489, whereas Pennsyl- 
vania has 1 to 1,068? Similar diverg- 
ences, inexplicable on the basis of popu- 
lation, exist ratios in 
different cities of substantially 
population. Kansas City, for example, 
in 1910 had 1 to 269 and Seattle 1 to 
248, as compared with 1 to 651 in 
Rochester and 1 to 807 in Providence, 
all four being cities with about a quar- 
ter of a million inhabitants. 

“The point need be 
further. The population ratio cannot 
possibly be used as a yardstick. Yet 
this conclusion must be emphasized be- 
cause of the faith which is still placed 
in the population figures. Great signifi- 


differs so from decade to 


ity to locality at any given time. 


between the 
similar 


labored no 
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cance, for instance, is attached by many 
commentators to the decrease in the 
medical profession relative to the popu- 
lation from 1920 to 1930, as compared 
with the increase in the legal profession 
during that period. There is in fact, 
or at least there has been until quite 
recent times, a fairly close correspond- 
ence between the number of physicians 
and the total population. The ratio was 
reasonably constant from 1850 to 1910, 
as compared with the extremely sharp 
fluctuations in the lawyer ratios. Be- 
ginning with 1910 and _ continuing 
through 1930, the number of physicians 
relative to the population fell off quite 
rapidly from the previous level of sixty 
years, a phenomenon which seems to 
have been chiefly due to the radically 
higher standards of education and ad- 
mission adopted throughout the country 
during the last twenty years—stand- 
ards far higher than those required of 
the legal profession. In any event, it 
clear that, broadly speaking, 
there is about so much sickness to so 
many people, whereas the legal! business 
is dependent not so much on the num- 
ber of people as on the ups and downs 
of business, the activities of govern- 
ments, the liquidity of real estate, and 
so forth and so on.” 

Speaking of the per capita wealth 
factor as a yardstick for measuring the 
need for legal services, the Survey 
states that, while it is of some impor- 


seems 


tance, it cannot be pressed very far. 
“For much of the wealth, such as real 
estate, may be dormant in one locality 
and active elsewhere; factory wheels 
may be idle in one state and spinning 
in another; and mineral resources 
which may swell the per capita wealth 
of a particular State may be financed 
and controlled, and tended by lawyers, 
a thousand miles away. Moreover, the 
agricultural their 
relatively small population, tend to show 
a higher per capita wealth than the 
densely populated, industrialized states, 
although the latter obviously furnish a 
more fertile field for lawyers. It is a 
striking fact that in 1930 the six states 
with the highest per capita wealth were, 
in order, Nevada, Wyoming, South Da- 
kota, Iowa, Montana and Nebraska. 
The per capita wealth of Nevada was 
almost exactly twice that of Illinois 
a fact which in itself is sufficient to 
indicate the futility of using the per 
capita wealth as an indication of the 
quantity of lawyers suitable for a given 
state.” 

What standards, then, were used? 
The first thing to do was to trace the 
growth of the Wisconsin Bar and to 
determine the ratio to population. The 
year 1880 was selected as the starting 
point. The men engaged in the study 
visited every county in the state and 


states, because of 








Je 16) 
secured the informati 
This 
told, the most 


able sources. 








spects, we are € t 
part of the Survey. The study resulted 
in the following ratios for t years 
named: 1880, 1:948; 1890, 1:980; 1900, 
1:945; 1910, 1:1037; 1920, 1:1145; 
1930, 1:982. Having traced the owth 


of the Wisconsin Bar, those w 

on the Survey set out to trace the 
growth of tho activities or factors 
which would necessitate or be reflected 
in legal business These activities or 
factors were of two sorts—legal indices 
and economic indic« The years spe- 
cifically studied were 1880, 1890, 1900, 
1910, 1915, 1920, 1925, 1930, 1932 and 


1933. 

Under the heading of legal 
for each of these years and for 
information 


indices, 
each of 


the counties, the f 


wing 
The total number of 
papers filed in the office of the Register 
of Deeds. 2. The civil and 
criminal 
in the circuit courts. 3 
for the courts.. 4 
with the 
5. The amount of suit tax paid in each 
The total f 


7. The 


was sought: 1 


number of 
suits respectively commenced 
Similar data 
Similar data 


courts. 


county 


respect to municipal 


vear. 6. number of estates 
amount of inheritance 


probated. 


tax paid. 8. The total number of 
divorces granted. 9. Number of cases 
(from 1910 on) arising under the 
Workmen’s Compensation Act. 10. Suits 
commenced in the U. S. District Court 


for the Eastern and V Districts. 
11. Appeals taken to the Supreme Court 


of Wisconsin. 12. The number of busi- 


estern 


ness failures. 13. The number of bank 


ruptcy cases concluded. 14. The total 
amount of fees paid to lawyers, includ 
ing referees, in bankruptcy case 15 
The total number of automobiles (used 
because of their significance in increas- 
ing accident litigation) 

“So much for the legal indices,” the 
report of the Survey continu “For 
each of the years uestion from 1880 


on, and for each county and the state 
as a whole, w also obtained data 
chiefly from the census, which we 
classified under the head of economic 
indices. These indi f (1) 
the total value « prod 





ucts, (2) the average number of work 
ers in manufacturing establishments 


(3) the total value of all farm property, 


(4) the total amount in dollars of farm 
mortgages, and (5) the total value of 
all farm crops Che relation between 
these economic in 1 ces and le val ac- 
tivity is of course very indirect, but 


they are at least indicative the rela 


tive state of prosperity and it is a fair 
assumption that in times of increasing 
productivity and wealth, there will not 
only be more legal business of every 


sort, but more m 
fo- legal services.” 


oney with which to pay 
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The amount of labor required to 
gather the required data under the head 
of legal indices is apparent but the task 
was well performed. A table is given 


showing the increase in each of these 


items for various years studied. This 


table shows that 
(the number of 


“with two exceptions 


private suits in the U 
} 


S. District Court and the number of 
suits filed in the Supreme Court) all of 
the index numbers in 1933, or in the 
nearest year to which they were 


were higher than the 


in 1933 


brought down, 
index numbers for the lawyers 
or in the corresponding nearest year.” 
It also that index 
numbers in 1933 were 1 


shows some of the 





larger than the lawyer index, automo 
biles being the most extreme example ; 
that in every year included in the table, 
beginning with 1890, the great bulk of 
the index numbers higher than 
the lawyer index; 


were 
that the 


increase in 


the legal indices relative to the index 
number of lawyers reached their peak 
in 1932, every index for that year ex 
cept four standing above the 1930 and 


1925 levels; that in 1933, 8 of the 11 
legal indices declined, showing that the 
depression had It i 
contraction of legal activity 


begun to result in a 

To put it differently, for further il- 
lustration, if we take the figure 
1880 in each case as a base and repre 
sent it by the figure 1, the table shows 
that in 1932 the number of 
would be represented by 3; the popu 
the amount of the suit 
divorces by 4.4, 


words, tl 


lawyers 


lation by 2.27 
by 3.46; the number of 
and so on. In othe ere was 
little increase of population, 
but a very plain relative increase in the 


The Survey states that 


relative 


legal business. 


there was no known way of “weight 
ing” the various legal indices and they 
were therefore presented separately. 


c indices 





The figures for the economi 
showing an 


in the 


are fully as striking, all 
' 


increase vastly greater th: lawyer! 
index, 
lusions drawn from 


The gener! al conc 


this table are set out at the beginning 
of this note on the Wisconsin Survey 


? 


The figures would appear to support 
statement that, in Wisconsin at 
the report of the 
condition of the 
Mark Twain's 


gerated.” 


the 
least, overcrowded 
Bar has been, to use 


words, “greatly exag 


California Lawyers Overwhelmingly 
Indorse State Bar Act 

‘HE recent 

tion by the Bar of Calif 

repeal of t 


Act should remove all 


overwhelming repudia- 


rnia of the 






suggestion of a e State 
Bar 
the position which the C 
ization holds in professional 


The overwhelming ind 


doubt as to 





estima 
rsement 





cr 
S 


tion, 





of the State Bar wa 








a plebiscite of the membership, con 
ducted under the auspices of a Com- 
mittee of the Assembl the Califor 
nia State Legislature which has been 
investigating the i 

The ballot ed t the Califor 
nia lawyers car 1 statement that 
“the undersigned embly Committec 
has deemed it advisable to take a secret 
ballot to ascertain the opinion of the 
members of the Bar as a whole on an 
important quest! t ur self-govern- 
ing bar.” The tio! “Do you 
favor repeal of the State Bar Act?” 
The fact that it w to be a secret bal- 
lot was emphas by a repetition of 
the statement to that effect Che vot- 


ers were told t c 1 in their marked 
ballots not later than March 15 


The answer t Assembly Committee 





got was “both neat and dire ct.” A 
tabulation of tl votes showed a total 
. 7 260 e¢-; 1 200 ra 
ot /,009Y cast, were Ior 
the repeal of the State Bar Act and 


5.457 against rey] 


American Law Institute to Hold 
Thirteenth Annual Meeting 
May 9-I1] 


ROPOSED final drafts of Re- 
statement on Trusts and of an Act 
on Double Jeopardy will be submitted 
by the Council to the thirteenth annual 
meeting of the Amer Institute, 








to be held at th -r Hotel, 
Washington, D. (| n Thursday, Fri- 
day and Satu: M The 
Council is also submitting a view 


to criticism and suggest tentative 
drafts of the Re 
Torts, Sales of Land, and Ré 
and Unjust Enrichment 

A meeting of the Bar As 
Committees appointed to 


’roperty, 


stitution 


sociation 


cor yperate 


with the Institute, and those working 
on State Annotatior f the Restate- 
ments, will be held Wednesday 
morning, May 8 Following is the 
complete program for the Institute’s 


meeting : 
Wednesday, May 8 
10:00 A. M. Registration of 
and guests in the Pan-American 
Mayflower Hotel, until 10:00 


mem- 
bers 
Room, 


P. 





10:30 A. M ng of Bar Asso 
ciation Cooperati ( mittees, Chi 
nese Room, Ma ver Hotel Mem 
bers and guests of the Institute are 
welcome to attend tl eeting 

ame fb. me 3 mal reception by 
the Council to the members, guests and 
ladies accompanying them, in the Ball 


Room of the Mayflowe1 


Thursday, May 9 
9:30 A. M. Registration and 


assem- 
bling of members guests. 


10:00 A. M 








\c- 
Act 
ted 
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tel, 


he 


-m- 
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‘O00 
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Friday, May 10 
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Saturday, May 11 
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< n | Ur st 
ative Draft No. 1 
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CURRENT EVENTS 


Commemorating the Centennial of 
Marshall's Death 


XERCISES commemorating th< 

100th anniversary of the death of 
Chief Justice John Marshall will be 
held May 11th. The centennial really 
falls on July 6th, but the exercises have 
been advanced so that members of the 
Executive Committee of the American 
Bar Association and members of the 
\merican Law Institute may attend the 
ceremonies as special guests 


These bodies will hold meetings in 
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Washington early in May and it should 
be convenient for members to attend the 
Richmond, Va. The 
memorial exercises will occur at Mar- 
shall’s grave in Shockoe County near 
Richmond, according to Alexander H. 
Sands, whose committee is in charge 


‘erenwonies at 


of the ceremonies. 

James M. Beck, chairman of the com 
mittee on American Citizenship of the 
American Bar Association, will be the 
principal speaker. Mr. Beck is re- 
garded as an outstanding authority on 
the writings of John Marshall 


Interstate Compacts and Coordination of Intra-State For- 
ces in Fight Against Crime Urged at State and 


Local Crime 


AWYERS and bar 
have played prominent parts in the 


assoviations 


several crime conferences that have con- 
vened in various parts of the country 
ince the Attorney General's Confer- 
ence on Crime in Washington last De- 
cember. Patterned in large part after 
the conference from which they resulted, 
these meetings have been called by the 
Governors of six states, and in three 
instances by local bar organizations and 
chambers of commerce. Justin Miller, 
chairman of the Section on Criminal 
Law of the American Bar Association 
and now Assistant Attorney-General of 
the United States and Chairman of Gen- 
eral Cumming’s Advisory Committee on 
Crime, has addressed most of these 
gatherings and has emphasized the need 
for lawyers to take the lead in develop- 
ing adequate means of law enforcement 

Governor Horner of Illinois called 
the peace officers and other law enforce 
ment agencies of his state to convene in 
Springfield early in January. 
dural changes in line with the recom- 
mendations of the American Bar Asso- 
ciation were suggested by many of the 


Proce- 


speakers and a committee was appointed 
to present the needed bills to the legis- 
lature. In Ohio the Buckeye Sheriff's 
Association and the Prosecuting Attor- 
ney’s Section of the Ohio State Bar 
Association were largely responsible 
for a meeting in Columbus on January 
17 and 18. This has become an annual 
affair in that state and serves as a 
school for those in attendance in addi- 
tion to drawing the links of the law-en- 
forcing chain of the state closer together. 

With the calling of some 2,000 dele- 
gates to Trenton, New Jersey, on March 
2 by Governor Hoffman the importance 
of the interstate compact for crime con- 
trol was emphasized, and this same note 
has been reiterated in the meetings that 
have been held since that date. Gover 
nor Hoffman asked for a five-state pact 


Conferences 


allying New York, New Jersey, Penn 
sylvania, Maryland and Delaware in 
fighting against the criminal. Under 
such a plan the states would be bound 
together by radio, teletype and other 
modern methods of criminal apprehen 
sion, and the various state lines would 
offer no haven of refuge for one en 
gaged in criminal activities. The con 
ference also outlined a program based 
on adoption of such of the criminal pro 
cedure recommendations of the American 
Bar Association as are not already law 
in New Jersey, and asked for universal 
finger-printing, central registration of 
transients, expert aids for state police, 
and a state board of probation. 

In the meeting at Lansing, Michigan, 
on February 5 the need of a statewide 
organization of all the forces of the 
law was given prominent attention. 
\ttorney-General Harry S. Toy di- 
rected the conference in cooperation 
with the Michigan State Crime Com- 
mission, a permanent body established 
in that state. In other conferences both 
state and local there has been an in- 
creasing realization of the fact that real 
cooperation must exist between all 
agencies that are working for law and 
order within the state. It has been ob- 
vious that little hope exists for effective 
cooperation between states in this prob- 
lem until the individual states have 
solved the question of teamwork within 
their own borders. 

In the far western states Governor 
Merriam of California and Governor 
Martin of Oregon competed for the 
spotlight in the matter of cooperation 
for crime control. Originally thev 
planned conferences on the same date 
at Sacramento and Salem. but this diffi- 
culty was ironed out and California 
acted as host on March 21 and 22: the 
Oregon conference was held in Port- 
land on March 29 and 30. In Sacra- 
mento the delegates were privileged to 
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many of the outstanding experts 
of the country Warren, District 
Attorney of Alameda County, developed 


the theme of “Organization 


hear 


\gainst 
Crime.” August Vollmer, 
Joseph B. Keenan and U 








torney-General of California, were 
others on the program. Communism 
and the far-flung plots of Moscow were 
injected into tl ( und served 
the purpose at least of securing all the 
headlines in the San Fran 1 Los 
Angeles paper Reports of other as- 
pects of the conference received slight 
attention. 

In Portland the proble: treating 
the convicted offender was set iously 
considered and revision in the parole 


system so as to eliminate al 
advocated by Judge 





President of the Oregon Bar 


tion. Dean Wavne L. Morse of the 
University of Oregon Law School, and 
chairman of the procedural reform com 
mittee of the state bar assoc n, pre 
sented certain recommendations of his 
committee which received t ncorse 
ment of the conference 

Local crime conferences have been 


held in Pittsburgh, Buffalo and Wichita, 
Although ordinarily not so 
had 
much more than local significance. In 
Wichita, for instance, on March 18 
there other 
points in Kansas, and from Colorado, 
Nebraska, Oklahoma and 
The Wichita 


sponsored the meeting 


Kansas. 
designated these conferences have 


were representatives trom 


Missouri. 
Chamber of Commerce 
but many local 
ted in making it a suc 
Wichita Bar Asso 


Miller delivered the 


groups coope re 


cess, including the 
ciation. Justin 
principal address of the confer and 


Wichita Bar As 


sociation where he made this significant 


also spoke before the 


statement: 
he said. “to assume the position of lead- 


ership that the public in gener 


thinks it m 


now 


uintains Lawvet ire the 


only persons who are equipped to handle 

this thing in the proper manner, and 

unless they do so, some other body will 
| hilit 


assume t 


Annual Meeting of Judicature 
Society May Eighth 
HE topic for discussion at the 


afternoon session of the Judicature 


Society's annual meeting, to be held in 


Hotel Mavflowe \W\ ishinet I n May 
eighth, will be judicial selection, ac 
cording to an announcement in the April 
issue of that Society’s Journal. The 
Hon. John Perry Wood, who led Cali 
fornia’s successful campaign, will tell 


how the people were pet 


stitution 


chairman of the 


amend their con Mr. El 


Wrigt 


State Bar 





Washington 





will present their 


excellent proposed 
Clark, of ) 
will discuss the problem from the metro- 
politan standpoint 

In the 
dinner, The 
the New 
Dean ( 


Grenville 


evening, following the annual 


Hon I 
York Court of Appeals and 
‘ee 





speak on 


School, will 


choosing President 


will informally, 


speak 
Clarence N. Goodwin, sometime justice 


of the Illinois Court of \ppeal will pre 


side. There will also be a business ses 
sion in the forenoon of May eighth for 
directors of the Society) 

The dinner prec edes the rece ption 
held by the American Law Institute, 


which, on the three succeeding days, 


will discuss restatement texts. American 
will have 


Judicature Society members 


the privilege of attending Institute 
sessions and also the luncheons and 


annual dinnet 


May Meeting of the Section of In- 
ternational and Comparative Law 


NCOURAGED by the success ot 
the organization meeting in Wash 


ington last vear at this time, the Se 
International and parative 


tion of 
Law is holding its second annual meet 
ing in connection with the meetings of 
the Executive Committee of the Amet 

Association and the American 
Law Institute May 8th, in the Garden 
Room of the Hotel Mavflower mn 
Washington, D. ¢ Members of the 
American Law 
vether with members of the Bar Ass« 


ican Bar 


Institute and guests, to 


ciation and their friends are invited to 


attend 


The meeting will be preceded by an 
informal luncheon at 1 M. which will 
be open to the public Nat Wm 
MacChesney, of the Cl go Bar 
chairman of the Section 1 preside 
Representatives of the State Depart 


ment, Committee on | | 
of the U. S. Senate, America 
of International Law, a1 

extend 
Among the gue 


reign Relations 


society 
others, 


to the members 


will 


ereetings 
present. 
Institute and ‘ials of the 


bers of the 





government and diplom: corps 
Following the luncheon the meeting 
of the Section will be under the auspices 


of Mr. Edward Schuster of New 
Vice-Chairman of Comparative Law, 
and Mr. James Oliver Murdock of 
Washington, Vice-Chairman for 
national Law. The Comparative Law 
will I 


consist Of arf caaress 


program 


Mr. Stanley Reed, recen ointed 
Solicitor-General of the t States 





subject of “Government Con 


on the 
trolled Corporations in America 
Europe.” Mr 
Counsel for the 
of New Jersey, and Vice-Chairman for 


and 
Thomas W Palmer, 


Star 





Oil Company 


the Committee ot eign Law of the 
Association of the Bar of the City of 
New York, ar Louis B. Wehle, 
former Genet ( nsel of the War 
Finance Cory t | lead the dis- 
cussion, which thereafte vill be 


open 


to members a1 

The Internat 
consist of a1 
Pol! 


Bell, of the ¢ 


of “Methods of Protect 


Holders of | n B 
by a discussion led | Mr. William S 
Culbertson, dij at and former mem 
ber of the Unit Stat Tariff Com 
mission, and fe Knight of Curtis 
Mallet-Prevost, | t & New 
York City 

There will |] f ten-minute re 
port of the C tee louble Taxa- 
tion by Mr. Mit » Lal | f New 
York 

The Secti \ ¢ members 
of the America et Interna- 
tional Law, A il jranch of the 
International  L: : ciation, and 
American-Foreign | \ssociation to 
attend and tal t the eeting 


Resignation of Solicitor General 


Biggs 


HI follow | ndence con 
cerning the nt resignation of 





Solicitor Genera Crawford Biggs, 
former Vice-Pre ent ot the Associa 
tion and long one of its most active 
members, w ! doubt prove of in- 
terest 
My dear Mr. Pre lent 

[ hereby tet y resignation as 
Solicitor Gene effective upon the 
appointment ar ualifcation of my 
succe SOT 

In t ( t that | 
have practical mpleted two years 
of service ar 1 that time has 
come I t again devote my 
whole time to 1 pt nal and profes 
sional affairs. I told tl \ttorney Gen 
eral last ve t ntention 
to resign this spring at im informed 
you were so ad 

Permit me t ire uu that I shall 
alwavs be gratef for the privilege of 
serving in you Iministration and 
having had a part the great work 
which has beet plished under 
your ins} t 

I leave with a feeling of profound 
appreciation at th a sense of hav- 
ing perforn fully and 
in the public int 

With great respe é me 

' 
S tor General 


The President 
The White H 
March 13, 1935 








shall 
e of 
and 
work 


nder 


ound 
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CURRENT EVENTS 


March 14, 1935. 
Honorable J. Crawford Biggs, 
Solicitor General, 
Department of Justice, 
Washington, D. C. 
My dear Mr. Solicitor General: 

I am sorry, indeed, that your per- 
sonal situation is such that you are 
under the necessity of retiring from the 
public office which you have admin- 
istered with such marked success. That 
you have made a distinguished record, 
no one at all familiar with the situation 
can for a moment doubt. These last 
two years have been very busy ones and 
you have had to deal with many unique 
and perplexing problems. 

In the discharge of your high duties, 
you have not only rendered a fine pub- 
lic service, but you have endeared your- 
self to your associates who have come 
to have for you a high appreciation of 
your personal qualities and your legal 
attainments. I shall follow your career 
at the bar with affectionate interest. 

Sincerely yours, 
Homer S. CUMMINGS, 
Attorney General. 


Unique Division of Offenses Into Six Grades Is Basic 
Feature of Draft of Proposed Code of Criminal Law 


and Procedure Completed by Illinois Bar Asso- 


ciation Committee 


nciple of the divi- 


nses into six grades, 


el to society 
ctive gravity of the 
on of allocation to 
is the fundamental 


of a Code of Crim- 


edure which has just 


State Bar Associa- 
s done in coopera- 
il Advisory Coun- 
The lJratt ‘ de 
tive dot 
the criterion just 
placing the attempt 
e same ade 
se t is further 
pit b the assign 
t three terent 
ense yt the frst 
try S aide I a 








ntent to 
t the first 

offender is 
veapon or (2) ac- 
ederate so armed 
or (3 vher the 
tur the night 
entry is ade into 
vessel vehicle or 


aircraft with intent to use, or when 
after entry there is actual use or at- 
tempt to use, for the purpose of com- 
mitting any offense, nitroglycerine and 
various other dangerous explosives. 
But burglary is an offense of the 
second grade when there is a mere 
entry, with or without force, of a dwell- 
ing house, apartment, room or other 
dwelling place with intent to commit 
larceny or a crime of the first or second 
grade or when there is a forcible break- 
ing and entering of any building, or 
room thereof, ship, vessel or aircraft 
with intent to commit larceny or a 
crime of the first or second grade. And 
it is an offense of the third grade when 
the entry is made without force with 
intent to commit larceny or a crime of 
or when a 


the first or second grade, 
person is found having any picklock or 
other instrument or tool with intent to 
break into any of the structures men- 
tioned, for the purpose of committing 
larceny or a crime of the first or second 
grade. 

The sexti-partite division of course 
is of importance in determining the 
punishment to be inflicted, the applica- 
tion of probation and parole, and the 
penalties for recidivism. However, some 
old distinctions are retained. It was 
originally proposed to abolish the dis- 
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tinction between felonies and misde- 
meanors, but on further consideration 
the Committee decided to retain it as 
collateral to the classification adopted. 

“In view of the fact that the non 
statute law and various statutes outside 
of the criminal code speak in terms of 
the traditional distinction, it was 
thought that embarassment or complica- 
tion might result if that distinction 
were wholly discarded. Accordingly it 
is provided that a felony is an of- 
fense punishable by death or imprison 
ment in the penitentiary, while every 
other offense is a misdemeanor rhus 
all crimes of the first and second grades 
are felonies and all offenses of lower 
grades are misdemeanors. The draft, 
however, speaks throughout in terms of 
grades and not in terms of the old dis 
tinction thus collaterally retained.” 

In the introduction to the Draft Code 
attention “is particularly invited to the 
provision with reference to the test of 
insanity as a defense. It has seemed to 
the Committee that the time has come 
to discard the existing legal tests, that 
is to say, the right and wrong test and 
that of irresistible impulse. In_ their 
stead it has substituted the inquiry 
whether the accused at the time of the 
offense was ‘insane, in the sense of be- 
ing afflicted with a mental disease or 
mental defect which is the direct cause 
of the commission of the offense.’ This 
allows full room to the progressing de- 
velopment of science as an aid in de- 
termining the fact of insanity, repre- 
sents the real question which even under 
existing law the jury as a practical 
matter propounds to itself, and, insist- 
ing, as it does, upon the existence of 
mental disease or defect, excludes from 
consideration the non-pathological emo- 
tional disturbance which so often has 
defeated justice under the guise of tem- 
porary insanity.” 

In the procedural part of the Draft 
Code the most conspicuous feature, the 
Introduction states, is the “abolition of 
the Grand Jury and the creation of a 
body of seven persons designated as the 
Board of Inquiry. These seven persons 
are to be drawn from the jury list, pro- 
vision being made for the simultaneous 
drawing of seven regular nominees and 
fourteen alternate nominees, so that the 
body can be constituted without delay. 
Unlike the Grand Jury, the Board of 
Inquiry is not called into existence at 
stated intervals, but only at the request 
of the State’s Attorney or Attorney 
General or on the court’s own motion 

“All prosecutions are to be by in- 
formation, presented (a) by the At- 
torney General or State’s Attorney, (b) 
by the Board of Inquiry or (c), in case 
of offenses below the second grade, by 
any person having knowledge of the 
facts. In all cases of crimes of the 
first and second grade, a preliminary ex- 
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amination or its waiver is a prerequisite 
to the filing of an information, except 
where the information is presented by 
the Board of Inquiry and in a few other 
special instances. Informations in other 
cases must be preceded by an examina- 
tion for leave to file held before the 
court or judge, with the finding of prob- 
able cause. 


Presentment by the Board of In- 


quiry, while normally coming as the re- 
sult of inquiry into matters 
to it by the prosecuting officer, may 
nevertheless be upon its own initiative 
It is to be observed that, unlike the 
present Grand Jury, the Board of In 
quiry will never traverse the ground 
already traversed on preliminary ex- 
amination. The fact of the preliminary 
examination dispen 

the functioning of th 
pectation is that the Board wi 


into existence only as 


1 


altogether with 
Board The ex 





ve called 
an occasional 
measure to deal with matters which re 
quire exceptional handling 

“In the procedur il chapters the Model 
Code of the American Law Institute has 


been extensively placed under c 


mnt ibu- 


tion. In particular the system of plead- 


ing prescribed has been largely 
from that Code. As 
mation the principle is that this need 
not state all the essential elements of 
the offense charged, but that the defend 
ant may require it to be supplemented 
He is entitled to 


lars such infor- 


drawn 


regards the infor- 


by bills of particulars 





obtain by bill of parti 
mation as is necessary to enable him 
to prepare his defense or such as he is 


entitled to under the constitutional re 





quirement that he be 
nature and cause of the accusation 
against him.” This principle which was 
adopted by Massachusetts as long ago as 
1899 is the principle of the Model Code 
Model Code goes 
Massa 

draft, 
somewhat the 
provisions of the Model Code in this re 
gard. 





In its application the 
considerably further than the 
chusetts statute lhe 
however, has tempered 


pre sent 


“In the matter evidence, following 
the current trend of thought, provision 
is made to the effect that the husband 
or wife shall be a competent witness fot 
or against the other, suitable reserva 
tion being made for the protection of 
confidential communications. It is also 
to be noted that the granting of immun 
ity in the case of a witness giving testi 


mony tending to incriminate 





possible under the exi 
certain special cases, is made 
in all criminal prosecutions. 
“In the matter of review. the signifi 
cant step has been taken 
criminal review to civil. T) 
by notice of appeal and except as other 


£ +t ; 


wise provided the proceedings are to 
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follow the rules prescribed for civil the] { material 
cases. Appeal may be taken by the de- in this | heme of penalties 
fendant as a matter of right within 120 which it offers, in t judgment of the 


days from the date of the sentence. Committee, effectively responds to the 





After the expiration of this period and idea advanced in its report of recon 
within two years from the date of the ciling consideration f uniformity of 
sentence he may appeal by leave the penalties with the principle of indi- 
reviewing court. Appeal by the State vidualization of pu ment 


from an order quashing an informa- the procedural pat 
terials furnished by the « 


Model Code 


coming from elsewhere, 


tion or an order entered after final 
judgment—is to be taken within 60 the 


days from the date of the ordet 














“An appeal from a death sentence system which, without p 

tays execution, but when the sentence substantial right of th 
is one of imprisonment, stay is to be bound to br 
granted, either by the trial judge or the administration of nal justice 
reviewing court, only upon a finding The Committee acknowledges especi- 
of probable cause for reversal. When ally the part played in the work by 
the offense is bailable as of before Judge Harry M. | r of the Circuit 
conviction, the stay order entitles the Court of Cook Count It states that 
defendant to be admitted to bail. The not only was he the author of the orig 
powers of the reviewing on ap- inal Judicial Coun project, but as a 
peal are specifically regt and in- member of the ¢ ttee he took over 
clude in the case of appeal by the de- the laborious w < of drafting and for 
fendant the power to pronounce such some months past has given his time 
sentence as in his opinion should have almost exclusive to the work. Prot 


School 


been pronounced by the c Robert W. Milla: f the 
Chai 


It is to be added that the rule of Northwestern Univer 
KNevision 


making power as to procedure in crim- man of the Committee 





inal cases is expressly conferred upon which has just completed tl portant 
the Supreme Court in the same manner task. The other members are: Gren 
and to the same extent as under the ville Beardsley, Chicago; DeWitt Bill 
Civil Practice Act. man, Legislative Referenc Bureau 

“To mention in even a general way Springfield; Edwii \ Champion, 
all the new features which it [the Draft State’s Attor Harry M. 


Code] exhibits in the substantive as_ Fisher, 








well as in the procedural field would be bert J. University of Illinois 
impracticable within the limits of this Marion M. Hart, Sta Attorney, 
introduction” the Committee continues. Benton; Timothy I. McKnight, Chi 
“In neither field has the Committee cago; Guy E. McGaughey, State’s At- 
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matter of definition of offenses the Ernst W. Putt versity of 
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Washington, D. ( appear that the eys curities, or 
April 17, 1935 collateral offere the cash bond 
CHANGE in section 1015 of the OF as fees to bor n, are the proceeds 


oft any unlawtu sed, such 
bail shall be refu 


Revised Statutes of the United 
States has been proposed in an attempt 








to prevent criminals from freeing them- Since the bill did not receive unani- 
selves on bond by posting as collateral mous consent whet! fered in the Sen 
the money acquired by the crime. ate, it was I 1 » “go ver,” the 

The suggested amended section would, proponent of the asure indicating he 
as now, have provided that “bail shall would confer with the few Senators 
be admitted upon all arrests in criminal who had raised objections to it with a 


cases where the offense is not punish- view to having their assistance in cor 
able by death” and would have con- recting tl 
tinued : “except that in cases of robbery, cluded from what was said 
burglary, kidnapping, extortion, or any 
crime of violence not by object to its language.” 
death it shall be the duty of any per- 
son authorized to take bail to inquire 
into the source of the moneys, securi- bill furnish a 
ties, or collateral offered, and if it shall (Conti 
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Lack of Mutual Confidence and Understanding between Lawyers and Medical 
Valid Medical Criticism of the Law and Its Admin- 
Views as to the Concept and Criteria of Criminal Responsibility and 

in Which Criminals Are Dealt with by Legal Processes Constitute 


One of the Chief Irritants in the Relations of Lawyer and Psychiatrist 
Proposals for Alteration in the Criminal Law Should Be Made 
by Latter in a More Experimental and Truly 
Scientific Spirit, etc.* 





By JEROME MICHAEL 
Professor of Law, Columbia University 


RE met this evening to discuss the rela- 
tion of psychiatry to the criminal law and of 
{ hiatrists to its administration. I know 


itrists to its 


vay in which to introduce my own 

the discussion than to repeat what 

Stephen said as long ago as 1883 in his monumental 
Histor f the Criminal Law of England. In the 
rd f Stephen, “I approach this subject with 


distrust of my own power of dealing 
factorily, as it cannot be treated with- 
of medical knowledge to which I have 
Moreover, the subject has excited 
controversy between the medical and legal pro- 
hich many things have been said which 

ink, have been better unsaid. Cruelty, 
prejudice, and the like are freely ascribed 


rete ons 
il 


to the | and to those who administer it, on the 
srounds that it is said not to keep pace with the 
liscove science and to deny facts medically 
iscertained. The heat and vehemence with which 
such charges are made makes a perfectly impartial 
“us of the whole matter difficult. It is hard 
for not to resent attacks upon a small body 
of wl e is himself a member, such attacks being 
ften harsh and rude, and almost always connected 
ith if not founded upon misconceptions. The in- 
rest | possibly the importance of the subject is, 
ever, upon a par with its difficulty, and it should 
ertain! said, in extenuation of the violent lan- 
ruage h medical writers frequently use upon 
his 1 . that they are sometimes treated in 
courts of justice, even by judges, in a manner 
which, I think, they are entitled to resent. Sarcasm 
ridicule are out of place on the bench in almost 
ill conceivable cases, but particularly when they 
e direct against a gentleman and a man of 
science under circumstances which in them- 
selves are often found trying to the coolest nerves, 
ittempting to state unfamiliar and in many cases 
elcome doctrines, to which he attaches high im- 
] they touch other fields of knowledge at 
ime! points, such, for example, as the social 
s both the civil law and the criminal law 
ve many points of contact with medicine, giving 
ise to what have come to be known as medico-legal 
elivered in New ¥ City on November 13, 1934, 
efore the New York Neurol al Society and the Section of Neurology 
nd } the New York Academy of Medicine. It followed an 
ire by r. Bernard Glueck on the same subject 


to 


problems; and not only do the legislator, the judge 
and the advocate desperately need the assistance 
of the medical man in their solution, but the most 
complete cooperation of the medical man in at- 
tempts to solve them is urgently required in the 
public interest. I think it idle to deny that Ameri- 
can lawyers and medical men fail to work together 
in the solution of medico-legal problems as they 
should, and as European lawyers and medical men 
find it possible to do. It is significant in this con- 
nection that legal medicine as a discipline and a 
profession, and the medico-legal institute as a place 
where men are instructed in that discipline and 
trained to practice that profession, flourish in Eu- 
rope but are almost unknown in this country. 

The essential conditions of cooperation among 
men are mutual confidence and understanding. | 
think it idle to deny that the relations between 
American lawyers and psychiatrists are, on the 
whole, characterized not by confidence and under- 
standing but by suspicion and misunderstanding. 
These make cooperation between them very difh- 
cult, if not impossible. The lawyer is sceptical of 
the psychiatrist’s knowledge and the psychiatrist is 
distrustful of the lawyer’s purposes. The lawyer is 
repelled by what he conceives to be the pretentious- 
ness of psychiatrists and the psychiatrist is impa- 
tient with what he regards as the obscurantism of 
lawyers. The lawyer believes that the psychiatrist 
does not understand and, what is worse, has no real 
wish to understand the lawyer’s problems. The 
psychiatrist is of the opinion that the lawyer has no 
genuine desire to utilize him and his knowledge in 
dealing with the problems of crime. I was therefore 
happy to accept your chairman’s invitation to par- 
ticipate in this discussion in the hope that I might 
contribute something to the amelioration of this 
very deplorable state of affairs. If I can do nothing 
else, I may be able to give medical men a clearer 
understanding of the more important problems that 
inhere in the formulation and administration of a 
code of criminal law and of the relevance of psy- 
chiatry to those problems, problems which medical 
men have sometimes misconceived, confused and 
oversimplified. 

Medical psychologists have long and often 
justly criticized the criminal law and its administra- 
tion with great severity. But I think it cannot be 
too strongly emphasized that medical men as such 








can speak with authority about law and its admin 
istration only to the extent that medicine contains 
knowledge which is relevant to legal problems. It 
is only with respect to what I have called medico 
legal problems that their opinions are entitled to 
greater weight than those of clergymen or archi 
tects or botanists or other educated men, unless, in- 
deed, they happen to be philosophers or jurists or 
political or social scientists as well as pathologists 
or physiologists or psychiatrists. I think that I can 
fairly say that one of the reasons why the sense 
which medical men have talked about medico-legal 
problems has not more greatly influenced the devel- 
opment and administration of the law, is the vast 
amount of nonsense which they have talked about 
other legal problems such, for example, as the na- 
ture of law and of justice. Thus, they seem to be 
lieve that men cannot and do not make but only 
formulate law; that justice is nothing more than 
the reaction of the herd after a full and fair hear 
ing; and that the psychiatrist’s function in the ad 
ministration of the criminal law is to furnish the 
facts which make it possible for the law as it exists 
in the popular consciousness to flow to free expres 
sion through the jury. This is not an analysis but 
rather a denial of both law and justice 

The major criticisms which psychiatrists have 
made of the criminal law and its administration can 
be summed up in the single general criticism that 
the law and legal procedure are based upon an anti 
quated and outmoded conception of the etiology of 
human behavior and of the nature of the human 
mind and personality. Specifically, their criticisms 
have been directed chiefly against the concept and 
criteria of criminal responsibility and the way in 
which criminals are dealt with by legal processes. 
In any event, it is with these criticisms that I shall 
be chiefly concerned this evening. I want to con- 
sider the problem of criminal responsibility not so 
much for its own sake as because of its bearing 
upon the relations between medical men and law 
yers. I want to consider the problem of the treat- 
ment of offenders both because of its great import- 
ance and because it is the chief point of contact be 
tween the criminal law and medicine. However, 
neither of these problems can be intellignetly con- 
sidered without some preliminary consideration of 
the nature of the criminal law 

The criminal law describes many and diverse 
kinds of behavior to which it gives such names as 
murder, rape, arson and larceny, and prohibits them. 
It also prescribes who shall be legally responsible 
for the behavior which it prohibits and what shall 
be done with those who behave in the ways which 
it proscribes. If legally responsible, they shall be 
put to death or imprisoned or fined or placed on pro 
bation, and so on. If legally irresponsible by reason 
of mental defect or disease, they shall either be re 
leased or confined in institutions for the mentally 
deficient and the mentally ill 

Even this brief and most general description of 
the criminal law makes it obvious that the chief 
problems which it raises are, first, what behavior 
ought to be made criminal and, second, what ought to 
be done with criminals. But it should also be ob- 
vious that these questions cannot be answered un- 
til an even more fundamental question is answered 
Making behavior criminal and treating criminals are 
not ends in themselves but means to some more 
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remote end. Hence, the basic problem of the crim 

nal law is what end it ought to serve. The c1 law 

like every body of law, thus raises two classes of 
questions, questions as to the ends t be served and 
questions as to the means by whi h to achieve these 
ends. The question what end the criminal law 
ought to serve, has been answered ) vs It 
has been said that it ought to mete out punishment 
as retribution for crime and it has been said that it 
ought to serve the welfare of the state, that is, the 
common or political good. 

Considering their differences of opinion regard 
ing medical problems, psychiatrists display a re 
narkable unanimity of opinion al t legal prol 
lems. I sometimes think that thei terest in legal 
matters is to be explained by their desire, which, of 
course, is wholly unconscious, to find something 
about which they can agree. The criminal law thus 
operates for them as a sort of escape mechanism 
In any event, as far as I know they are unanimously 
of the opinion that the end of the criminal law ought 
to be what Dr. Glueck has called the social security 
rather than punitive retribution Now, while | 
agree that the criminal law ought not serve the end 
of retribution, I would like to suggest, in the first 
place, that psychiatrists have stated the end of the 
criminal law much too narrowly and, in the next 
place, that the problem is In no sense medical 
problem and that medical men have n pecial com 


petence to discuss it. The retributive and the non 


retributive theories of criminal justice are not based 
upon different conceptions of human behavior or of 
human personality but upon different conceptions 
of justice. The issue which these two theories form 
can be resolved only by an analysis of the nature of 


justice, an analysis which can be made only by em 
ploying what Dr. Glueck disapprovingly calls “ab 


stractions of a legalistic and philosophical nature 
It surely cannot be made in terms of any knowledge 
or ideas to be found in psychiatry 

In support of the retributive theory it has been 
argued that justice must be defined in ethical terms 
and that justice considered ethically is concerned 


with the rightness of the individual utterly apart 


from his goodness as a citizen and the weltare of the 
state. Punishment is therefore justified as indis- 


pensable to the correction of the erring human will; 


and a society which failed to punish its criminals 
would be ethically defective even 1f so doing it 
achieved the public welfare. But this argument 
confuses divine with human law, and overlooks that 
the criminal law is an instrumentality of the state 
and, hence, that it is proper that its end should be a 
political end, namely, the good of the state Che 


criminal law like any other body ot 
and administered for the sake of the welfare of a 
political society, however much in fact it may serve 
other purposes. It is in the light of this conception 
of the purpose of law that the justice of laws, or 
legal justice, must be defined. Laws are just if 
they serve the common good; they are unjust if 
they do not. A just law is not an end in itself but 
one among many means of achieving the ultimate 
political end of the state’s welfare. From this point 
of view, the infliction of pain upon criminals is jus 
tified to whatever extent it protects society against 


criminal behavior, and not as an instrument of 
retribution. I conclude, therefore, that the criminal 
law ought to serve the end of the mmon good 











serve the end of punitive retribu 
e the prevention of crime is a means 
velfare and the criminal law ought, 


ttempt to prevent crime, it is a great 
al men have done, that 
ought to serve the end of social 
is typical of an error 

ost always fall in their 
Thus, in his essay on Analytic 
inol Dr. Glueck has criti- 
toward the prob- 
em of crime is not characterized by that clarity and 
characterizes medi- 
But only a system 
law designed to serve the end of punt- 
exclusively, an end which medical 
ught not serve at all, could possess 

se: a stem whose end is the 


, , 
because it ttitude 


( mmon good is a vague 
security of life and 
ch political socie 

( nceluding those which 
eve y legal institutions. A 

t ommon cannot 
there is no one 


| 


‘ vhy 


eood 


purl because 





which is supreme in 
t it ought to be achieved at the cost of 


[It cannot ave clarity of purpose 
lgments regarding the final purposes 
1 social organization have become 


constantly confronted 
s of social lues with which medical 
\s Dr. Glueck points 
em f medicine problems of 
tl not the least of the reasons 
medical man. 
roblem of criminal re 
is been grievously misunder- 
e medical met Che problem of crimi- 
tion whom is it just to 
ot justice, 1s not a 
el rdinge to the retributive 
behavior which is immoral ought to be 
ral wrongs merit pun- 


are 





: al re - and only punishment 
ught t e employed in the treatment of criminals, 
! in be « ed only by pain. More- 
eI ree | n inflicted upon a criminal 
ight 1 e proportioned to the gravity of his of- 
fens ence, it is impossible in a retributive sys- 
tem t tify punishment for a crime which is not 
t the time a moral wrong. But a crime is not 
q ( ral turpitude unless the actor was a 
rec gent, that nless having the capacity 
een the right and the wrong course 
reely chose the wrong. 

. s clear that a retributive system is not 
S é cism because it embodies the concept 
S sibility the contrary, it would 

é ticism t did not. Nor is the con- 
ce responsibility justly subject to criti- 
S e ground that it assumes a freedom of 
man beings do not possess. This criti- 

: en made by medical men who are believ- 
er ey call psychological determinism, and 
t re reedom of will and determinism as in- 
leas. But if what is meant by free will 

inderstood, there is no such incom 


Yeterminism means the absolute rule of 
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cause and effect in the physical order,—that noth 
ing happens which is not caused. Freedom of will 
is a psychological and not a metaphysical concept, 
as so many medical men have supposed, and it is 
not a denial of determinism in the physical order. 
It means only the rule of deliberation in the psy- 
chological order,—that some human acts result im- 
mediately from a rational process of deliberation 
and are not involuntary in the sense that they are 
instinctive. To act voluntarily or with a free will is 
thus only to act after deliberation. The law as- 
sumes only that normal men, being normally ra- 
tional, have freedom of the will in the sense of the 
capacity to act deliberately ; it does not assume that 
their behavior is without cause or antecedent con- 
ditions 

The criteria of criminal responsibility can now 
be seen to be implicit in the notion of criminal re 

sponsibility itself. If one who does an act which is 
criminal had no capacity to deliberate, that is, if he 
was bereft of reason, or if, having the capacity to 
deliberate, he lacked the knowledge which was rele 
vant to deliberation, that is, if he did not know his 
act was wrong, or if, having the capacity and the 
knowledge essential to deliberation, he lacked the 
capacity to choose between doing and not doing the 
act, he cannot be said to have been a free moral agent or 
to have exhibited a vicious will. These considera- 
tions are reflected by the legal criteria of responsi- 
bility, the so-called right-and-wrong test which is 
applied in all jurisdictions and the so-called irresist- 
ible-impulse test which is also applied in many. 

Perhaps the severest strictures of medical men 
have been directed against the criteria of criminal 
responsibility and the way in which they are admin- 
istered rather than against the concept of criminal 
responsibility. Some of their criticisms are thor- 
oughly sound and have long been recognized by 
some legal men, at least, as thoroughly sound. No 
psychiatrist has outdone Stephen, for example, in 
his criticism of the right-and-wrong test as the ex- 
clusive test of criminal responsibility, or of the rule 
that a person acting under an insane delusion is to 
be judged in the same way as a sane man acting un- 
der a mistake. Legal men have also recognized the 
validity of the medical man’s criticism of the law’s 
failure to recognize partial responsibility. But it 
should be observed that to the extent that in judg- 
ing criminal responsibility the law fails to take 
irresistible impulse into account and to the extent 
that it ignores variations in the capacity for deliber- 
ation and self-control, it is being untrue not so 
much to psychiatry as to itself, for it is to that ex- 
tent distorting its own idea of criminal responsibil- 
ity. Finally, legal men have recognized that the 
legal rules relating to expert testimony and particu- 
larly to the selection and testimony of medical ex- 
perts are sadly in need of revision. 

For the rest, medical criticism of the criteria of 
criminal responsibility appears to legal men to be 
largely without merit and in part, at least, disin- 
genuous. To say, as some medical men do say, that 
the law attempts to define insanity only to define it 
incorrectly, is simply not so. The law does not at- 
tempt to define insanity; it defines responsibility 
and prescribes who shall be held to be irresponsible 
by reason of mental defect or disease. To say, as 
some medical men do say, that the criteria of re- 
sponsibility conflict with or disregard existing 
knowledge of mental disease and disorder or the 











facts of mental life, does not appear to legal men to 


j 


t 
be correct, except in the case of the comparativel) 


few jurisdictions in which the symptomatic charac 
ter of delusions is not recognized. To say, as some 
medical men do say, that the criteria of responsibil- 
ity are incapable of application, is to give expression 
to their dislike for the notion of criminal respon 
sibility rather than to a ientific opinion. Psy 
chiatrists claim to be able to answer much more 
difficult questions than those which the criteria of 
responsibility require them to answer, namely, 
whether a person was suffering from mental defect 
or disorder of any kind at the time he committed 
a crime, and, if so, whether it was of such a char- 
acter that he did | v that his act was wrong 
or, if he did, wa to refrain from doing it. 
The law does not di uish between one and an- 
other sort of mental disease or place any limitations 
whatever upon the knowledge and experience which 
the psychiatrist may employ in forming his opin 
ion as to the effects of any type of mental disorder 
upon the capacity of persons accused of crime for 
deliberation or for self-control. Indeed, I should 
say that in this regard the law is, if anything, too 
liberal, since it admits the opinions of the psychia 
trist regarding the existence and effect of mental 
disease, however highly individual and fantastic 
those opinions may appear to be not only to lawyers 
but to his colleagues of the medical fraternity. 

I have so far been discussing the problem of 
criminal responsibility in a retributive system. It 
might be supposed that the concept of criminal 
responsibility has no place in a non-retributive sys 
tem of criminal justice. According to the non-re 
tributive theory, behavior should be made criminal 
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by reference to its effect upon the social welfare 
rather than by reference to its immorality; and 
modes of treatment should also be determined by 
reference to the good of the state rather than by 
reference to the 1 of punitive retribu- 
tion. That means that in so far as the good of the 
state requires that crime be prevented, modes of 
treatment should be determined by reference to 


equirements 


their efficacy as preventives of crime. It is there 
fore just to inflict pain upon criminals to the ex- 
tent that to do so will prevent crime. However, the 
average man does not so easily distinguish between 
inflicting pain upon criminals in order to punish 
them and inflicting pain upon criminals in order to 
prevent crime; and not only is the retributive the 
ory a philosophical position, but it represents pop 
ular notions of justice. As Bradley has said in his 
Ethical Studies, “If there is any notion to which 
the man of uncultivated ils is attached, it is the 
belief in the necessary connection of punishment 
and guilt. Punishment i 
it is deserved. We pay the pe 
it, and for no other reason, and if punishment is in 
flicted for ar 
it is merited 
crying injustice and an 
what it pretends to be.” 
Now, medicine does not have to take into account 
popular notions regarding the way in which the 
sick should be treated, but the law does have to take 
into account popula regarding the way 11 
which criminals should be treated. As Holmes has 
pointed out in his great work on the Common Law, 
to deny that criminal liabil is founded on blame- 
worthiness “would shock the moral sense of any 


nalty because we owe 


’y wrong, it is a gross immorality, a 
yminable crime, and not 
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lishment only where 


whatever than because 


ivilized community ; or to put 
v which punished conduct which would not be 


4 
lay 
blameworthy in the average member of the com 


munity would be too severe for tha nity to 
bear.” Tl a striking illustration of what I have 
already said, that a criminal law which serves the 
common good must necessarily attempt to achieve 


ther values than the prevention of crime 
I have considered the problem of criminal re 





sponsibility at some length not only because it is 
an important problem in our own law, but because 
I believe that it is one of the chief irritants in the 
relations of the lawyer and the psychiatrist. It is 


1 1 ] ' 
i 


one of his problems which, rightly or wrongly, the 
lawyer believes that the psychiatrist does not un 


derstand and does not wish to und ind. Rightly 
or wrongly the lawyer has the impression that the 


psycniatrist comes into our criminal courts dete1 


mined to impose upon the law his n notions of 
responsibility, rather than to assist in the dete 
mination of responsibility according to the legal 
criteria. As Stephen said of Dr. Maudsley, psy 


chiatrists confound what is and what in their opin 


ion ought to be, which is the pitfall into which 
nearly every critic of the law who is not a lawyer 
is almost sure to fall. If the psychiatrist really 
wishes to become an integral part of the machinery 
for the administration of the criminal law, I know 
of no better way in which he can assure himself 
a welcome by lawyers than by trying to understand 
and to help the courts in the determination of 


criminal responsibility in specific cases 

Our own criminal law is ambiguous in charac- 
ter. It can be viewed as serving the end of punitive 
retribution, not only because it embodies the con 
cept of criminal responsibility but also because it 
so often provides for the punishment of criminals on 
he basis of the gravity of their crimes. But it can 
also be viewed as serving the common | > 
it makes some behavior criminal which is not im- 


moral, because its penalties can be regarded as de 
terrent rather than retributive in purpose, and be 
cause to a limited extent it provides for the treat 


11 ] lot 
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ment of offenders by the so-called indeterminate 
sentence and by such non-punitive methods as pro- 
bation, parole and the processes of the juvenile 
court. It is in the latter aspect that I should now 


like to consider the criminal law. I should like to 
consider with you very briefly some of the prob 
lems that are necessarily involved in making it a 


more effective instrumentality for achieving the 
social welfare and, particularly, in making it a more 
effective instrumentality for the prevention of 
crime which, as we have seen, is a means to the so 


cial welfare. 


Now, the process of preventing crime is noth 
ing more or less than the process of extirpating or 
counteracting or controlling the factors that are re 


sponsible for criminality; and, except by chance, it 


can be successful only to the degree that the eti 
ology of criminal behavior is known. While it is 
possible to try to prevent crime in many ways such, 
for example, as by religious and secular education, 
by boys’ clubs and playgrounds, by a collectivist 
organization of economic life or sor ther form of 


social reorganization, by the eradication of poverty, 
and by vocational and child should be 
clear that the criminal law can function as a pre 


ventive device only by the treatment of crimit als; 
for only criminals are subject to its processes. In 
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a 
atever efficacy the criminal law can 
as an instrumentality of crime prevention, 
result from the application of the modes of 
nt which it prescribes to those who commit 
And it is obvious that the treatment of 
ls can operate to prevent crime only in so 
exerts some influence upon the subsequent 
either of actual or of potential criminals; 
e groups f course, constitute the entire 
Pad eir criticisms of the treatment content of our 


' ‘ 


il law indicate that some medical men have 
eived the non-retributive theory of criminal 

Some of them appear to be under the im- 

ression that punitive treatment in the 
treatment has no place in a non-retributive 

and others seem to believe that the chief if 

sole purpose of such a system is to reform 

But, as we have already 


sense of 


ibilitate criminals 


punitive treatment is not excluded by the 
retributive theory provided it is not retribu- 

tive lirected, and it is justified to the extent that 
it is efficacious to prevent crime. It is also a grave 
error to assume that the criminal law must neces- 


endeavor to prevent crime exclusively or even 
by the reformation of offenders. It is possi- 
revent crime by the incapacitation as well 
he reformation of actual offenders, and by 
itial offenders. 
Criminals can be incapacitated to commit fur 
crimes in the community only by punitive 
ods such as execution, imprisonment and de- 
tion, but punishment in order to incapacitate 
. is not retributively directed; it is not some amount 
f suffering which is proportional to a crime. This 
best illustrated by laws providing for the in 
cay tation of fourth offenders. Life imprisonment 
could not be justified as retribution for a trivial 
although a fourth offense; if, however, re- 
cidivism is a sign of incorrigibility, it is justifiable 
ins of protecting society from the recidiv- 





terrence of potet 


1 


lers can be deterred from crim- 


ial offe ne 
| behavior by the treatment of actual offenders 
by instilling in them an abhorrence for crime 


e treated like criminals, or by 
satisfying their desire to be avenged upon particu- 
lar criminals. While medical men have been shocked 
by Stephen’s statement that the criminal law pro- 
ceeds upon the principle that it is morally right to 


he fear of being 





te criminals, it is not shocking, if correctly under- 

stood. It cannot, I think, be denied that to the 
extent that the punitive treatment of criminals 
cause tential criminals to abhor and, hence, to 


conduct, the treatment of 
criminals in that way is justified as a means of pre- 
' crime. Medical men have also been horri- 
° fied by Stephen’s statement that the criminal law 
stands to the for vengeance as marriage 
tands to the sexual passion. But again, rightly 
inderstood, Stephen’s statement does not seem to 
ne to be a cause for horror. His point was merely, 
I think, that the for vengeance is deeply 
rooted in human nature and that to the extent that 


refrain from criminal 


desire 


desire 


it will lead to crime, if unsatisfied by the punitive 
reatment of offenders, its satisfaction in that way 
s justified as a means of preventing crime. In the 


same way, any method of treating criminals which 
vill deter potential criminals from crime by mak- 
ing them fearful of like treatment, by giving them, 


in short, an additional motive to abstain from crim- 
inal conduct, is justified as a means of preventing 
crime; and it as at least doubtful that non-punitive 
methods of treatment will have that effect. 

The third means of preventing crime by the 
treatment of criminals is by their reformation; and 
it is in this connection and only in this connection 
that it is meaningful to speak of the individualiza- 
tion of treatment. Criminals are to be treated by 
those methods which are best adapted to their ref- 
ormation, but even where our purpose is reforma 
tion the infliction of pain upon criminals is justified 
to the extent that that method of treatment has re- 
formative efficacy. 

Our criminal law now attempts to prevent 
crime by endeavoring to incapacitate and reform 
actual criminals and by trying to deter potential 
criminals. That is to say that it attempts to prevent 
crime in every possible way, although it must be 
confessed that it places its chief reliance upon in- 
capacitation and deterrence rather than upon refor- 
mation as means to crime control. Accordingly, if 
it is to be made a more effective instrumentality of 
crime prevention only two courses are open to us. 
We can endeavor to increase the efficiency of the 
methods that we employ to incapacitate, to deter 
and to reform, and we can emphasize reformation 
rather than incapacitation and deterrence in the 
treatment of offenders. it is the latter course which 
medical men have so strongly recommended to us. 

The problem of incapacitation is the problem 
of removing and keeping the criminal away from 
the community; and the methods which we now 
employ to incapacitate are almost perfectly efficient. 
The efficiency of the criminal law as an agency of 
incapacitation can be increased only by incapaci- 
tating criminals for a longer period of time or by 
incapacitating a larger number of criminals; and 
this is in part the problem of the more efficient ad- 
ministration of the criminal law. However, from 
one point of view it may be that we are now in- 
capacitating more criminals than we should. The 
criminal law now provides for the permanent or 
temporary incapacitation of all persons who commit 
certain kinds of crimes without reference to their 
incorrigibility. To remove from society an indi- 
vidual who can be reclaimed as a social agent is in- 
jurious to the social welfare. While this is clear, 
the determination of incorrigibility in specific cases 
is not at all clear. Moreover, it is difficult to deter- 
mine what risks society should take,—whether it 
should take the risk of incapacitating individuals 
who may be corrigible or the risk of not incapaci- 
tating individuals who may be incorrigible. Hence, 
while the criteria in terms of which incapacitation 
is justifiable can be stated, the justifiability of ap- 
plyiug this mode of treatment to particular offend- 
ers is rendered difficult and hazardous to the extent 
that incorrigibility is difficult to determine. If we 
knew how to distinguish the corrigible from the in- 
corrigible offender we would have no need to choose 
between incapacitation, on the one hand, and deter- 
rence and reformation, on the other, as ends of 
treatment, either in particular cases or in general, 
since incorrigible offenders cannot be reformed and 
since the incapacitation of actual criminals is a 
means to deterring potential offenders. But our 
ignorance not only presents us with this choice but 
makes it difficult if not impossible for us to choose 
to attempt to deter and to reform rather than to 
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incapacitate except on humanitarian grounds or for offenders who’ are corrigible ca 
other reasons than our interest in crime prevention potential offenders can be deterred r goa 
Our ignorance involves us in another dilemma. is the maximum control of ct } 
It is probable that punitive methods of treatment the relative values of deterrence a ref 
are more effective as deterrents than non-punitive tion as m s to crime preventio 
methods, and that the greater the pain inflicted by determine whether treatment should be planned « 
any method of treatment, the greater is its deterrent clusivel) eference either to r matior 
effect. It is also probable that non-punitive methods deterrence or, if not, what combination of thess 
are more effective in the reformation of all or of means we should employ. ! 
most classes of corrigible offenders than punitive judges and ers do not have t | 
methods. It is probable, in short, that deterrence and I ye o tell me in all ge = 
and reformation are inconsistent ends in the sense 1s to be found in medicine or els« Id 
that to the extent that one is achieved the other can assert that it does not exist; | assert that from 
not be. If they are inconsistent, and if our object is my own researches I do not belie t it exist 
to achieve the largest possible reduction in the vol and I think that most lawyers wh ler 
ume of crime, then we must determine whether the the matter thoughtfully share my bel 
use of punitive methods to deter or of non-punitive Chey are especially skeptical of it and 
to reform will have the greater preventive efficacy; for a number of reasons which can kl 
and if we cannot make that determination we will marized. They are skeptical of p try becauss 
have to choose between them by reference to some of the immodesty of some psycl t 
other value than the prevention of crime. led them to make extravagant 
Many persons who have considered the issue their power of diagnosing and sol 
of punitive or non-punitive treatment have found it dividual but also social problen 
possible to reach easy conclusions because of an in cal because « rv at they have 
adequate formulation of the problem. If only deter from the studies of W ilson and 
rence is considered, punitive treatment can be justi the unreliability OF psy chiatric diagn nd the 
fied on the probability that the fear of pain exerts Uncertainty ol psychotherapy 
a restraining influence upon potential criminals. If because of the fantastic character ene TEstimon 
reformation, on the other hand, is alone considered, WUC") Psychiatrists sometimes gt Ba the Cours 
non-punitive treatment can be justified on the prob They are skeptical bec 0 glee G 
ability that actual criminals can be educated and 48Teement among medical psy 
trained or otherwise adjusted to social life. But damental problems both of theor . practice 
each of these approaches faces only half of the prob They = p ae understand —— oo 
lem by failing to consider the possible inconsistency 5°, T@@!caliy among themselves about matters of . 
between deterrence and reformation as the proxi- sag and tney are forced to con either that 
mate ends of treatment. Other persons, including ‘20S¢ Who disagree are not sciet 
some medical men, who have considered the prob- 2#20Ut Which they disagree is HOt sciet u 
lem have found it possible to reach easy conclusions OP!"10Ns OF greater or less vahart 
because they have not regarded it as a real problem vO not wish to bet 
They have seen no genuine issue because of their "Ot mean that we should not try t 
belief that the punitive treatment of actual offend inal law a more effective instrumentalit crime 
ers will not deter potential offenders from crime or prevention. I mean only that it t that 
will deter them only to a very inconsiderable ex changes in the treatment content minal 
tent. This belief is based either upon some hypoth law must be justified at the present ( | 
esis regarding the motivation of human behavior our knowledge but rather by our ig ce the 
which is as yet unverified and which runs counter’ exigent character of the problem rime control 
to the common experience of mankind, or upon’ which warrants our proceeding mor ess blindly 
what is regarded as conclusive evidence of the fail However, in the absence of kn e we should 
ure of efforts to deter the potential criminal. It is hesitate to make or accept such rad roposals 
pointed out that from its inception and until quite as that our criminal courts should | erted 
recently the criminal law has employed punitive _ social clinics for the rehabilitati 
methods of treatment exclusively and that we have’ the absence of knowledge we m 
nevertheless always had a vast amount of crime tively and cautiously and we shou ¢ 
But who can say that we would have had less crime ever we do as an experiment to gain k ledg 
rather than more crime if non-punitive methods had Nor have I said that psychiatrist ive nothing te 
been employed exclusively in the treatment of of contribute to the formulation and « ict of suc 
fenders? The argument of these persons assumes, experiment On the contrary, I be that the 
of course, that we know how to reform criminals, have a great deal to contribute it va f wis > 
and that brings me to the final problem involved in dom and insight and experience a1 1 judg 
the alteration of the treatment content of our crim ment criticise them only for their impatience 
inal law. with what they regard as the ite refusal 
It is the problem of knowledge. It is obvious of lawyers to accept and act uy s about 
that on the gound that we know rather than opine many of which they themselves re ent 
or guess, we can justify radical changes in our If they 1 make their pz I tet 
methods of treating criminals in order to make ations in the criminal law in 1 tentative and 
our criminal law a more effective instrumen experimental and truly scient spirit whicl 
tality of crime prevention, only if we possess a_ I have suggested, I am sure not o1 that they 
great deal of knowledge. We must be able to dis would find lawyers much more 1 listen to 
tinguish between the corrigible and the incorrigible them, but also that another irritant { relations 
offender; we must know the means by which actual ( nued wge 285 , 
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July 4, 1894, the United States Govern- 
is slowly, and perhaps unintentionally 
venty years or so, been creating a 
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it, and the majority of these sub- 
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rules of practice and regulations for ad 
| l regulations differ radic- 
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startling dissimilarity to the 
he standards of admission to practice 


the CXeCCUTIVE 


OSE now 1! rorce 


e f ( t fulfill certain conditions 
being admitted to the bar. With the 
tes which have no laws or 


subject,’ all states require a per 
o, and generally three or 
e study before permitting him 


plication to the bar. Thereafter the ap- 
| citizen of the United States 
te, is subjected to examinations to 


tellectual fitness 

permitted to practice law. 

contrast, are not subjected 
With the excep- 
do not take written ex- 
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ite standards of educa 
qualifications which a 


If he passes 
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ent r. the, 


and in no case 


Interior has 
“rules and 
he recognition of agents, at- 

ns representing claims” be 

Under authority the 

ied in 1894 rules and regula 

tice,* and set up a list of enrolled “at- 


Secretary of 


to prescribe 


this 






! t sec Clark, ““Department 
A B.A.) 7O¢€ November, 1 

tua are see Reed, C 
I States and Canada for the 
Stat. I 101 Act of Marcl 
Stat. Sec. 161, 190, 3478, 3479, 1757; 
Gagne tations ir U S. Code Sec 

Ss See als the above and tl 


i) 
nN 


torneys and agents” which was composed of both 
lawyers and laymen. To be placed on this list, ap- 
plicants must show that they were of “good moral 
character and in good repute, possessed of the 
necessary qualifications to enable them to render 
such claimants valuable service, and otherwise 
competent to advise and assist such claimants in 
the preparation of their claims.”* The Secretary or 
his assistant ordered suspension or disbarment for 
malpractice. 

These rules have been considerably revised and 
made more specific since their first issuance. To 
practice before the district land offices at the pres- 
ent time, a person must either (a) file a certificate 
under seal of a United States, State or Territorial 
Court for the judicial district in which he resides 
or in which the local land office is located, stating 
that he is an attorney in good standing, or (b) file 
a certificate under seal from a similar court (pro- 
bate courts, however, excepted), stating that 
he is of “good moral character and in good repute, 
possessed of the necessary qualifications to enable 
him to render clients valuable service, and other- 
wise competent to advise and assist them in the 
presentation of their claims or contests.”* After 
receipt of this certificate, oath of allegiance, and an 
application, the register and receiver will enroll the 
applicant upon a record, deliver to him a certificate 
of enrollment and thereafter recognize him as com- 
petent to practice before the office “unless they 
have good reason to believe that the person making 
application is unfit to practice before their offices,” 
in which case the application is forwarded to the 
Commissioner of the General Land Office for final 
decision. Attorneys or agents previously admitted 
to practice in the Department of Interior, or in any 
one particular land district, may be enrolled in any 
other district by filing a certificate of practice from 
the district or department with the register and re- 
ceiver of the district in which he desires to practice. 

General admission to practice before the various 
divisions of the Department of Interior is very 
similar.” A general application form, together with 
the statutory oath and a certificate of court, is filed 
by “any person who is an attorney at law in good 
standing and a citizen of the United States, or has 
declared his intention to become such a citizen,” or 


following as pertaining to the Treasury Department-Revenue Act of 
1926, 44 Stat. L. 116, U. S. Code Sup. 5, title 26, Sec. 1267; Act 
of June 29, 1906, 34 Stat. L. 622; Act of July 7. 1884, 23 Stat. L. 248 

— Anderson, “A Digest of the Laws, Rulings, Orders, and De- 
cisions Relating to Attorneyship and Fees in Pension Cases,” 1994, 
Gov't Print. Office 

Supra note 4, page 7. 

6. “Regulations Governing the Recognition of Agents and 
neys Before District Land Offices,” approved April 20, 1907. 

7. Rule 87, “Rules of Practice in Cases Before the United States 
Land Office, and the Department 


Attor 


District Land Offices, the General 
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“any competent person who is a citizen of the 
United States, or who has declared his intention to 


become a citizen and is not an attorney at law.’* In 


the case of a lawyer, the court certificate which he 
files is executed by a clerk of court, while in the 
latter classification, the certificate is signed by a 
judge of a court of record certifies as to the 
applicant’s moral character and ability.® 


All applications are forwarded by the Secretary 
of Interior (to whom they are addressed) to the 
head of the bureau “before which the applicants 
named therein expect most frequently to appear.” 
Either the Secretary or the department head may 
call for further information and make such investi 
gation as he pleases. If the appl 
factory, he is duly enrolled; and he is thereby en 
titled to practice before all the bureaus and office 
of the Department of Interior except the Patent 
Office.'° 

3ecause of the very technical nature of the 
work in the Patent Office, additional requirements 
are imposed upon applicants for admission to prac 
tice. Besides the oath, application, and character 
certificate (or in the case of a lawyer a certificate of 
practice), the applicant must “establish to the 
satisfaction of the commissioner that he is 

| 


icant proves satis 





possessed of the necessary legal and scientific quali 
fications to enable him to render applicants for pa 
tents valuable service and is otherwise competen 
to advise and assist them in the presentation an 
prosecution of their application before the Patent 
Office.”"" The proof required is the 
passage of a wri ition, conducted by the 
Civil Service Commission under auspices of the 
Patent Office. However, in ise a person has served 
at least three years in the examining corps of the 
Patent Office, the examination may be waived 

In contrast to these requirements, the Bureau 
of Pensions and the Veterans Administration re 
quire only that the application, the oath, and the 
usual certificate of admission to practice for an at 
torney or of moral character, reputation, and gen 
eral fitness for the layman, be filed with the Ad 
ministrator of Veterans Affairs or with the Com 
missioner of Pensions before the applicant will be 
admitted to practic Of course, there may be 
such “consideration and investigation” as may be 


deemed “necessary” before enrollment actually oc 





curs. The Treasury Department likewise adheres 
closely to the statutory requirements, namely, good 
character, good repute, and possessed of necessary 


qualifications to render valuable service. But in its 
elaborate regulation the department points out 
that “While practice is not restricted to duly 
licensed attorneys at law and certified public ac 


countants, agents who are neither attorneys nor 
certified public accountants will not be enrolled 
unless they are able to present to convinc 
of Interior.” 1926 ta that } rt 
fore the Department f Inter ‘ ts Rur 
the requirements of the regtlations prescribe 


efore practicin 
must r 
y the Secr 












1 a 

the Interior, pursuant to Section 5 of the Act of July 4, 1884.” Un 
der the terms of that act the Secretary ued on September 27, 1927 
“Laws and Regulations Governing Recognition of Agents, Attorneys 
and Other Persons to Rey ent Cla ants Before the Department of 
Interior and the Bureaus Thereof.” 

8. Supra note 7 ‘ i Regulations,” etc., Nos. 1 and 

9. Indentically the same statement re required as f tl Dis 


trict Land Office, supra 
10. Supra note 8 ) 
11. “Rules and Reg ns ir legard t Attorneys Practicing 
Before the United State rt lur 1 > 17 a and b 
12. See Act of F Amend. Sec 











487 Rev. Stat The af layman must also contain 
the names and addresses of “five reputable persons who have an 
intimate knowledge of t | I ‘ter and qualifications.” 

18 “Laws, Rule and verning the Recognition 
Attorneys, Agents and Other Persons to R sent Claimants Before the 


Bureau of Pensi ’ Septer 





evidence that they possess the educational! back 
ground, technical knowledge, and ability essential 
to the proper understanding and presentation of 
Federal tax questions.”** The department further 
points out, “Good character and good reputation 
ire not identical requirements. ‘The former is de- 
termined by the applicant’s actual qualities; the lat 
ter depends upon the opinion entertained of the 
applicant by those who have the opportunity « 
knowing him the community Che Inter 
state Commerce Commission’ has similar rules of 
admission, as does the Post Ofhce Departme: 


the General Accounting Office,'’ and apparently the 


Federal Trade Commission.'™ 

These formal requirements hould be con 
trasted with those of two other general groups, 
namely, the boards having no provisions for e1 
rollments, and the bodies having functions almost 





entirely judicial in nature. Illustrative of the first 
group are the United States Tariff Commission 


the Federal Power Commission, which provide no 
regulations governing admission to practice In 
stead, they permita hearing to be conducted by any 
party in person, by attorney or by a 8 


Departments of State, Justice, and 





in the same general classification 





ic Va 
tional Recovery Administration, Agricultural Ad 
justment Administration, and othe1 milar bodies 
although having no regulation governing admi 
to practice, actually discourage the ppearance of 
lawvers before tl em 


The second group consists of the Board of Tax 
\ppeals, Customs Court, and the Customs and Pat 
ent Appeals Court. The first body permits only 
a) lawyers who are admitted to practice before the 
Supreme Court of the United States or before the 
highest court of any state or territory, or (b) duly 
qualified public accountants In the case of 


lawyer, the certificate of the clerk t the court, at 
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although both final appeal and approval usually lie 
with the Secretary of the Department. 

From this general outline, it is perceived that 
the disciplinary procedure provided by these depart- 
ments is comparable to that existing in most states 
for attorneys.** The next question that arises 1s, 
is it used? Figures are not available to any extent 
to answer this question. It is stated that out of 
the 6,023 practitioners before the Interstate Com 
merce Commission, only one was disbarred and two 
The general impression, secured from 
reading the data of the other commissions and de 
partments, is that the disbarment rate will about 
follow this figure throughout the various depart 
ments. 


resigned 


Moreover, disbarment from one commission or 
bureau in the same department will not necessarily 
mean disbarment from the other bureaus in the de- 
partment since there is no departmental exchange.” 
There is probably some excuse for this lack of in- 
ter-departmental coordination for the reason that 
much of this administrative law practice is new 
and that the time is not yet come when complete 
adjustment can be made to such terrific changes. 

The various rules of practice before the numer- 
ous federal bodies are almost as startling to the 
lawyer as are the standards of admission to practice. 
Practically the entire background of the lawyer 
rests upon very rigid forms of evidence and pro- 
cedure. But practice before federal commissions is 
not kept within the confines of the familiar fences 
of legal procedure. These various federal bodies, 
like their state counterparts and emulators, adhere 
more closely to the French concepts of evidence and 
procedure, if it can be said that they follow any 
general existing system other than that new 
technique which has been evolved from administra- 
tive law. This statement is especially true regard- 
ing the rules of procedure adopted by the majority 
of the federal administrative agencies created after 
1932. 

“There are no statutory limitations or con- 
trol upon procedure,” states Release Number 181, 
August 4, 1933, of the National Recovery Adminis- 
tration. “It should be clearly understood that no 
representative of a private interest favoring or op- 
posing a code has any legal right to control or 
direct the presentation of evidence or procedure in a 
public hearing, which will be subject to the sole 
control of the Deputy Administrator in charge, act- 
ing in conformity with any general regulations or 
with specific instructions of the Administrator.” 

This regulation reiterates this stand time and 
time again. Hearings, it says, “are not debates or 
trials. No argument is permitted. . . It is im- 
portant to realize that the public hearing is merely 
a fact finding device no binding precedents 
are established and procedure may be 
changed at any time. These hearings will not 
be appropriate for presentation of arguments upon 
issues of law. Control of presentation of testi- 
mony during hearing will rest entirely with the 
deputy administrator. Under no circumstances 
will any representative of opposing interests be per- 
bis 97. For a basis of comparison see supra note 24 

28. On a basis of 1,000 practitioners, the disbarment rate would 
be .17 since 1929. (2 LC.C. Practitioners Jour. 109, December, 1934) 
This figure should be contrasted with the rate of .8 for Indiana and 
Iowa as the ratio of attorneys disbarred in the same period (Supra 
“a Re. ae 19. A similar situation exists in the legal pro 
fession, however An attorney may, for example, be disbarred from 
practicing before the federal courts, and not from state courts; he 


may be expelled from his state bar association, but not from his local 
x from his national bar association. 
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mitted to cross-examine a tness. Again the point 


must be emphasized that this is an administrative 


inquiry and not a judicial investigation.” 

Much of this same language is to be found in 
the regulations of the recently created federal ad 
ministrative agencies. The Agricultural Adjust 


ment Administration in its general regulations, for 


1 


example, plainly states that the presiding officer 
need not apply technical rules of evidence ;*! and 
the Industrial Appeals Board makes little attempt 
to follow the law of evidence.*? 

However, much of the same general theory 
underlies the regulations of practice promulgated 
by some of the longer established federal adminis 
trative agencies. The rules of the district and gen 
eral land offices, to illustrate, state that the registe1 
is to “ascertain all the facts having any bearing 
upon the rights of parties in interest; and to this 
end said officer should, whenever necessary, person 


ally interrogate and direct the examination of a 
witness,’’*? 

Procedure of this general group of federal 
agencies, according to Anglo-Saxon theories of 
judicial technique, travels far from the beaten path 
of the acceptable norm Much of the evidence 


which comes before these bodies would be classed 
as “irrevelant, incompetent, and immaterial.” The 
traditional methods of pleading are ruthlessly sacri 
ficed, and the new method of factual and concrete 
statements have displaced in these bodies the long 
repetitious legal complaint and answer, while mo 
tions and demurrers are seldom seen or are out 
rightly forbidden. Appeals from these ‘bodies 
frequently rest solely upon a short statement of the 
grounds of objection and do not include arguments 
of counsel nor citations of authority. And further, 
it is not unusual for the attorney representing a 
client before an administrative body to be ques- 
tioned by the presiding officer in order to elicit fur 
ther information or to develop pertinent points.* 

Of course, such a general statement as that 


r 
1 
i 


above, while indicating a general trend and condi- 
tion, does not hold true in every instance. The 
Board of Tax Appeals, for example, closely follows 
the legal concepts of evidence and pleading; in 


1 


deed Rule 39 of its Rules of Practice** states that 
“The rules of evidence applicable in courts of equity 
in the District of Columbia shall govern the admis 
sion or exclusion of evidence before the Board or 
any of its Divisions.”” Those federal administrative 
agencies which are more nearly judicial bodies, as 
distinguished from investigating or administrative 
bodies, follow more or less in a great degree the 
generally accepted Anglo-American rules of pro 
cedure.® 

Such, in brief, is the heterogeneous background 


s 


The author d s not preter t set forth in detail the 














ov | é 
cedure on p efore every f idministrative agency It is 
intended, rather, it sor f the salient differences etweer 
administrative and les technique 
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statement of the facts nstituting the alleg 
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CHARLES A. BOSTON, 1863-1935 


STON, President of the lic life, among others, the late William B. Horn- 


1930-1931, died blower, nominated for the United States Supreme 

ng was a great loss Court by President Cleveland, and at his death a 
uught keen sorrow to Judge of the Court of Appeals of New York, James 
privilege and pleasure byrne, Regent of New York University, and for 
He merly a Fellow of Har 
vard College, the late 
Lindley M. Garrison, 
Vice-Chancellor of New 
Jersey and Secretary of 
War under President 





ere Wilson, and more re 
cently, Hon. Nathan L. 
Miller, formerly a Gov- 
ernor, and Judge of the 
Court of Appeals, of 
New York. 

Mr. Boston was a 
profound student of the 
law. His fame and his 
honors came to him 
more for his wisdom, his 
humanity and his tire 

( less devotion to the 

ideals of the profession, 

( than from public reputa 

tion gained in the courts. 

His keenest intellectual 

S pleasure was found in 

er! the constant study of the 

ind history of laws, and the 

é application of the knowl 

His edge thus gained to the 

multiplicity of laws be- 

ing constantly enacted 

by Congress and _ the 

the various State Legisla- 

gh tures. He had an almost 

r¢ photographic memory, 

H “= and his impromptu opin- 

City ions, which his associ- 

iversity and the Uni- ates frequently called on him to give, were usually 

School, receiving his de- backed up with precedents which he could cite by 

1886, and was admitted volume and page. While he was a most entertain- 

same year. He re- ing and even brilliant speaker, he did not specialize 

vears in the office of in jury trial work, although he did distinguish him 

ey General of Marvland. self in numerous litigations of the very greatest im 

York in 1888. was admitted to portance, the administration of large and compli 

llowing vear, and formed cated estates, as well as in the reorganizations of 

& Boston. with Wil- many railroads and industrial corporations. He 

who subsequently be- never sought, and public office never enticed him 

Secretary of State under from the practice of his profession, he having even 

During the following three declined President Taft's proferred nomination to 

insel in the Legal Depart the bench of the United States Circuit Court of 
Guarantee & Trust Company, Appeals. 

iated with the firm of Mr. Boston’s very great interest in the prob- 

l & Potter, of which he lems of his profession led him into the activities of 

07, remaining a member of many legal associations. As Chairman for twenty 

s of Hornblower, Miller years of the Committee on Professional Ethics of 

Miller, Miller & Boston, the New York County Lawyers Association, he 

Owen, of which latter firm helped greatly to build legal ethics into an estab- 

of his death. lished code, rather than a vague hope. For many 

nany able and distin- years he was almost daily called upon to answer 


de recognition in pub- numerous letters from lawyers from all parts of the 
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United States, requesting his opinion on ethical 
problems. In this field he also served as Chairman 
of the Committee on Ethics of the American Bar 
Association, and drafted the supplements to its 
Canons of Legal Et , and in association with the 
late Chief Justice Taft and Mr. Justice Sutherland, 
he was a draftsman of the Canons of Judicial Ethics. 

In addition to being President of the American 
Bar Association, succeeding to that office on the 
untimely death of his friend, Joshiah Marvel, Mr. 
Boston was Chairman of its Conference of Dele 
gates and of its Committees on Aviation Law and 
Publicity, and was also Vice-President and member 
of its General Council. He was President of the 
New York County Lawyers Association for two 
terms, 1932 to 1934; had been Chairman of the Com- 
mittees of the New York State Bar Association on 
Uniform Laws, Torrens Title Registration and Law 
Reform; had been a member of the Executive Com 
mittee of the Association of the Bar of the City of 
New York and Chairman of its Committee on Law 
Reform and served as Chairman of the Commission 
on Procedural Reform of the Appellate Division of 
the New York Supreme Court. 

Mr. one of the founders and a 
member of the Council of the American Law Insti- 
tute and an honorary member of the Commercial 
Law League of America, as well as of many State 
and local bar associations. During the World War 
he was one of the three permanent members of the 
Legal Advisory Board in New York, under the 
Selective Service Law, with some 5300 volunteer 
assistants. 

Mr. Boston held all of the aforesaid offices not 
as a mere figure-head, but as an energetic and tire- 
worker. He was in constant demand as an 
after-dinner speaker and delivered many formal ad 
dresses on legal topics in many of the states of the 
United States, as well as in England and Canada, 
and was the author of many articles in legal and 
lay publications. 

Notwithstanding all of his overwhelming duties 
in connection with his aforesaid activities, he was 
always one of the most industrious, hard-working 
members of the law firms of which he was a mem 
ber. 


nics 
til 


> ° 
Boston was 


less 


Mr. Boston’s personal character was the living 
embodiment of his ethical ideals. He adopted for 
himself an almost Hippocratean standard—no client 
ever failed to receive his advice for lack of funds 
for it; never did his sympathetic attention 
falter, except when he encountered dishonesty and 
then his mildness disappeared. He was a tower of 
rectitude. He constantly inveighed against injus 
tice and tyranny—the tyrannies of unjust laws and 
of bigoted codes of morals. He advocated Jaw re 
simplicity and individual liberty 


1 


to pay 


forms for for 
When presiding at public functions he displayed 
great ability at reconciling divergent and conflict- 
ing views and partisan 11 His ready wit and 
unflagging affability, his thorough knowledge of 
parliamentary procedure, and his dignity made him 
an ideal presiding off 

Mr. Boston had no particular hobbies beyond 
his fondness for the law, for friends and for learn 


terests 


officer 


ing. He delighted to be the company of con 
grenial friends and to entertain them with a great 
fund of anecdotes 

He is survived by his widow, Ethel Lyon Bos- 


Mrs. J. Holmes Daly, 


ton, his daughter and his son, 
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Lyon Boston, an assistant district attorney 
York County. 

To quote from a resolution, adopted after his 
death by the Directors of the New 
Lawyers Association: 

“He was a man of the highest ideals, with a 
alted sense of professional ethics, whose whol 
honor to the profession of which he was a val 

The sorrow of his passing is forgotten in the 





happiness of his memory. 
Witram W. MILLER 
New York, April 16, 1935. 


Arrangements for Annual 
Meeting at Los Angeles 
July 16 to 19, inc., 1935 

HEADQUARTERS: BILTMORE HOTEL 


Hotel accommodations, ali with bath, are available 
as follows: 





i 
2a 
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ve & = & 
te a° 2 
As Aas : O, 
Biltmore $3.50 to $6.00 $5.00 to $7.00 $7.00 to$ 9.00 
Ambassador 5.00 to 7.00 OO to 11.00 $18.00 to $22.00 
‘lark 250to 3.00 3.50to 4.00 4.00t 6.00 550 to 15.0 
Hayward 2.00to 5.00 3.00to 7.00 Oto 7.00 6.00 to 12.0 
May 2.50to 3.00 3.50to 400 400 6.00 8.00 
} 2.50to 3.50 250to 3.50 
‘ 2.50 3.50 $00 & 5.0 oO 
Savoy 2.00to 2.50 250 to 3.0 3.00 6.08 


Explanation of Type of Rooms 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. Ad- 
ditional bedrooms may be had in connection with 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who 
will occupy the same, and arrival date, including 
definite information as to whether such arrival will be 
in the morning or evening. 

Space at the Biltmore will be very 
shortly and therefore reservations should be made 
promptly, and second choice of hotel should be indi- 
cated. Requests should be addressed to the Execu- 
tive Secretary, 1140 North Dearborn Street, Chi- 
cago, Illinois. 


exhausted 


National Conference of Commissioners on Uniform 
State Laws 


The next Annual Meeting of the Conference 
will be held at the Biltmore Hotel, Los Angeles, 
California, beginning Tuesday, July 9, 1935 


\pplications for hotel reservations should be 
made to the Executive Secretary of the American 
Bar Association, 1140 North Dearborn Street, Chi 
cago, Illinois. 
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JUNIOR BAR CONFERENCE 
ING CONVENTION AT LOS 


AND THE COM- 
ANGELES 





y GRAN 


27, 1934, at Milwaukee, Wisconsin, 
r Bar ( ference of the American 
ociation was launched. It is fitting 
ve hould be celebrated in 

the week beginning July 16th. 
e of the ( ference, as expressed 
its aws, is “To stimulate the 
young members of the American 


\rticle 1 of its Consti- 
ance the science of Juris- 
linistration of justice 
and of judicial de- 
iphold the honor of 
encourage cordial 
of the American 
activities designed to 
members and to pro 
e means of coopera- 


as deni ed in 


legislation 


, 
{ 
of the law and 


ers 


1 more ettrecti 
or Bar organizations of the coun- 


lination of their work.” 


purpose has been carried 
a year is demonstrated by the in- 
ty in the organization of new Junior 


country. Prior to the 
sar Conference, 
a f Union boasted Junior 
\t the Conferet in Milwaukee last 
eates were registered from 


less 


ice 


lay practically every State in the 
presented by some form of Junior Bar 
By convention in July, every State 


vill be represe 


nted in the Junior Bar 


Interest Stimulated 
nterest of the younger members of 
has been stimulated in the work of 
Bar Association is further evidenced 


it new members under 36 years of 
uring by the hundreds from 

ted State 

ting their capacity for the advance 





UNTINGTON 


Los 


LIBRARY ANGELES 


I 


Bb. 


Convention 


Ce MIOPER 
Chairman for Junior Bar Conference 
ment of the science of Jurisprudence and the pro 
motion of the administration of justice, the mem 
bers of the local Junior Bar groups, through the co 
ordination of their work by the Junior Bar Con 
ference, have undertaken an ambitious speaking 
program on subjects covering the science of juris- 
prudence and the administration of justice. That 
this work has been recognized as an effective aid 
in molding public opinion in favor of the profes 
sion’s fight on crime, is evidenced by a letter of 
commendation addressed to the Chairman of the 
Junior Bar Conference, Samuel S. Willis, Esq., of 
Detroit, Michigan, from United States Attorney 
General Homer Cummings. The local speaking 
campaign is now being conducted under the able 
leadership of Bates Booth, Deputy District At- 
torney and a member of the Executive Council of 
the Junior Barristers of the Los Angeles Bar Asso- 
ciation. 

Coordinating the Work 

Recognizing the need of coordinating the work 
of all the Junior Bar groups throughout the coun- 
try, the Junior Bar Conference provided in its or- 
ganization an Executive Council consisting of 
eleven members, geographically representing each 
Federal Judicial Circuit, including the District of 
Columbia. That each State might be recognized, 
there was provided and appointed a State Chair- 
man for each of the several states. California 
fortunate in having as its Chairman Lowell Mat- 
thay, Esq., a former chairman of the Junior Bar- 
risters of the Los Angeles Bar Association and at 
present a member of its Executive Council. Under 
his aggressive leadership the membership drive for 
this State is well under way. Mr. Matthay has 
appointed chairmen in practically all of the cities 
of this State that boast a Bar of sufficient size to 
be recognized and represented at the Convention 
this coming summer. 

With convention time fast approaching, plans 
are being rapidly whipped into shape for a program 
which will send the young lawyers back to their 
home states enthusiastically singing praises of 
California, the State of Sunshine, Pulchritude and 
Hospitality. A Committee consisting of Kenneth 
N. Chantry, Jack Hardy, with E. Avery Crary as 
its chairman, has been meeting weekly working 
out the multitude of details. As General Conven- 
tion Chairman for the Junior Bar Conference, 
Grant B. Cooper is also a member of this commit- 
tee, thus avoiding duplication of effort and assist- 
ing in the coordination of this work. 


18 


Tentative Program 


\ tentative program has been worked out pro- 
viding for an informal Stag Smoker for Sunday 
evening, July 14, for the entertainment of the ex- 
pected early arrivals. For Monday evening, July 
15, it is hoped that the officers and members of 
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the Executive Council of the Junior Bar Conference 
will be received by the ea at the City Hall and 
offered the hospitality of the City. The Executive 
Council of the Junior Barristers plans to act as 
host to the officers and council of the Conference at 
a luncheon prior to the opening of the first business 
session of the Convention Monday afternoon. An 
ambitious Smoker is planned to be held in the tap 
room of one of the local breweries with appropriate 
entertainment from one of the movie studios. 
Tuesday morning will be given over to another 
business session 

Walter L. Brown, | 


a meml Executive 


Huntington, W. Va 
Council of the Con 
ference and Chairman of the program commit 
tee, is authority for the statement that invitations 
will be States Attorney General 
Homer Cummings and Dean Rogers of the Uni- 
versity of Colorado, for addresses to be delivered 
the session meetings Tuesday evening a dinner 
dance is planned at one of the Beach Clubs. For 
the Junior Bar bachelors from out of town (a few 
of the home town bachelors might even file appli- 
cations) dates will be arranged for at least this 
one evening. Jack Hardy, acting as Chairman of 
the Entertainment Committee, has promised to 
have a list of the prettiest girls from the sororities 
of the University of Southern California, University 
of California at Los Angeles, and from some of the 
younger Women’s Clubs of the County. Only 
members of the Junior Bar Conference of the Amer 
ican Bar Association may file applications for these 
dates 

Wednesday, July 17, bids fair to be the most 
exciting of the Convention if last year’s meeting is 
any criterion This day will be de voted to electing 
the new officers from the rumblings in 


sent to United 


RETURNING 


\merican Bar Associa 
Angeles Monday, July 
lection of the outstanding 


HE return trip of the 
tion Special, leaving | 
22, combi 


features of the 


J 


Arriving in Fresno the following morning, the 
party will board automobiles for the Mariposa 
grove of Big Trees. There are 640 of these giant 


sequoias, scattered over a considerable area of 
heavily forested mountain side, but conveniently 
reached by motor road. The road, in fact, 
directly through the trunk of the three thousand 
year old Wawona tree \ forest fire of bygone 
ages burned out a section of the heart of this tree, 
and the aperture thus created was widened slightly 
to permit the passage of stage coaches in the early 
days. Even motor buses can pass through it with 
room to spare 


passes 


The drive from the Big Trees to Yosemite 
Valley is a scenic one, and, after passing through 
a 4,200 ft. tunnel hewn through solid granite, the 
first breath-taking view of the valley is obtained 
There is no finer mountain view in the world than 
this. In the immediate foreground is Bridal Veil 
Fall, to the right the massive buttress of El Capitan, 
a granite block rising more than three thousand 
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irding an uphill cable car im- 


ront of the hotel. This ancient 
Nob Hill, and then descends to 
beloved of etchers and paint- 

he Redwood Empire takes the 
rtably into territory that, 

rs ago, was practically inaccessible. 
Empire Highway, between Eureka, 
Grant’s Pass, Oregon, is as spec 


und, combining fifteen 
forest with ocean vistas from 
the shore. The gigantic trees 
te so huge as those of Mariposa 


ix 


r tour of the Columbia River High- 


excellent contrast to the Redwood 
hig ys supply completely dif- 
scenic beauty—for the one the 

e ocean, for the other the broad reaches 
River, the waterfalls, and the high 

lred mountains. With the train as a 


se motor tours can be made with 
Tees transfer inconvenience. 
fternoon promises to be extremely 


t, too, supplies a startling contrast 
1uty of the day before gives way here 
1 that have been riven and 
earch for mit erals. This search has 

here nd opportunity will be af- 

( the party to inspect the mines. 

usand writers have attempted to 

tone and none has. succeeded 


never capture its grandeur and charm. 
that our tour will include all the 
terest in the park, including a 


Canyon Hotel 
the Cody Road and the Sioux 
1 tribal ceremonies at Mandan, 
tour is practically over, but the latter 
reme interest, and. of the former— 
{ been aptly said that if one 
Cody Road, one hasn’t seen the 


The Hawaiian Trip 


utive Committee has accepted the in- 


he Governor of Hawaii, Hon. 

e] oindexter, on behalf of the people of 

I ritor and from Hon. R. A. Vitousek, Act- 

the Bar Association of Hawaii to 

the As ation attending the Los 

Ang e to visit the Hawaiian Islands, 
ce of +] e meeting 

July 20, the party will sail from 

S. S. Malolo of the Matson 

Company, arriving in Honolulu on 

25 e return voyage will be on the S. S 

g from Honolulu on August 3, and 

rriving Los Angeles on August 8, San Fran- 

; 10—although, of course, members, 

lesiring lo so may make separate arrangements 


stay in the Islands as they wish. 
rline is the new flagship of the Matson 
leet, and the Malolo is but five years old. Both 
the most modern afloat, equipped 
rt and luxury of present-day 


1 be said of the romantic lure of 


H ne-time Island Kingdom, that is now 


y 
s 


the most exotic bit of American soil. There can 
hardly be said to be seasons in Hawaii, summer, 
spring, winter and autumn all merging into one 
another to form the perfection of climate for which 
the Islands are famous. The tour, on the broad 
waters of the Pacific and under the cool, friendly 
moon of the Islands will supply a refreshing in 
terlude from the oppressive heat of a mainland 
summer. 

One might spend years in Hawaii without ex 
hausting its possibilities in the way of spots of 
interest and beauty, but, with the modern means 
of transportation now available in all directions 
from Honolulu, a wealth of interest and beauty may 
be stored up in the nine days to be spent in the 
Islands without crowding or hurrying. 

All reservations for the trip must be made 
through the office of the American Bar Association, 
1140 North Dearborn Street, Chicago, and, in view 
of the heavy travel during the summer season, re- 
quests for reservations should be sent in promptly, 
in order that desirable accommodations on the 
liners may be secured without difficulty. 


Psychiatry and Criminal Law 


(Continued from page 276) 


of the lawyer and psychiatrist would be eliminated. 
Moreover, it is well to remember that in making 
changes in our criminal law public opinion must 
be taken into account. Not only our ignorance but 
what I believe to be the present state of public 
opinion suggests a plan for the cooperative en- 
deavors of lawyers and psychiatrists. They should 
work together in those fields in which they can 
work most effectively and with the least opposition 
of public opinion and the least risk to society. Psy- 
chiatrists have contributed much, and can contribute 
more, to the improvement of certain aspects of the 
administration of the criminal law. But the field in 
which they can work most effectively and with the 
least resistance from the public is that of juvenile 
delinquency. That field offers the best opportunity 
for experiments having reformation as their object; 
and lawyers and psychiatrists working together in 
that field can accomplish two things. They can 
attempt to gain at least some small part of the 
knowledge which is so urgently needed, and they 
can attack what is their second major problem, 
namely, the creation of a public opinion which will 
be sympathetic to the high purposes of the psy- 
chiatrist and which will make possible the utiliza- 
tion of psychiatric knowledge and_ techniques 
throughout the whole range of the criminal law. 


Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view by the fact of 
publication, that the subject treated is one which merits 


attention 





WHY ORGANIZE A JUNIOR BAR CONFERENCE? 


The Movement Represents an Effort to Bring into the Work of the Organized Bar the 
New Energies, New Margins of Time, and Greater Responsiveness to the Needs and 
Conditions of the Country and Profession Which the Younger Lawyers Can 
Provide—Not a Substitute for Bar Association Work—Some Suggestions 


By Hon. WILLIAM L. RANSOM 


VUember of the New York Bap 


T IS an honor to be asked to speak at the first an encouragement of Bar Association member 

meeting of the younger lawyers of Florida, who ship and work, and in no way a substitute for it. It 

have come together to organize a Junior Bar is in no sense a plan to “close herd” or segregate 
Conference for this State. It is a privilege to come the younger lawyers into a separate organization 
before you as a member of the Executive Commit or group, or to separate them from the rest of the 
tee of the American Bar Association, and to bring organized Bar by labelling them as juniors. The 
to you its greetings and good wishes. I have no project would never have been approved if it had 
desire to delay your organization and proceedings mot appeared clearly, after full consideration, that 
by making a speech, unless I can say something the probable effect would be a closer acquaintance, 
of practical use and aid to you. cooperation, and solidarity of th ole Bar, rather 

Questions are asked: Why a Junior Bar Con than division. 

ference? Why are the younger lawyers rallying to The matter has not been controlled by the fact 
form separate assemblies Why should not they that many of the younger lawyers have been seek 
simply join the Bar Associations or not, as they ing the creation of a Junior Bar Conference and 
individually see fit, and as they have done, up to’ have been insistent upon it This is an age in 
this time? Older lawyers have questioned, at first which youth wants its place at the table, an early 
impression, the wisdom of a special conference or chance to form and extend acquaintanceships, an 





forum for the lawyers under thirty-six years of age; opportunity to meet and know other members of 
and not a few of the lawyers eligible for the Junior the Bar with like problems, a forum through which 
sar Conference have doubted whether they wished it may work and help and lead and take part in 
to be labelled as “junior” members of the Bar and _ shaping policies. In this sense, the Junior Bar Con 
f “i nave force 





segregated into a special group, rather than treated ference is a result of conditions wh 


as a part of the general membership of the Bar and reality and must be faced in friendly fashion, 
Associations, without differentiation based upon regardless of whether some members of the Bar 
age. wish the conditions were otherwise 

These are fair questions, which merit full con [t is my personal judgment that if the Junior 
sideration and frank answers. What has been in Bar Conference had not been authorized and ap 
itiated in Junior Bar organization is of necessity proved under the aegis of the American Bar Asso 
experimental, and is now at a formative stage. The ciation, some similar organization of many of the 
results must be the test The matter has been younger men would have been set up speedily 
under consideration by the American Bar Associa- under independent and non-cooperative auspices. 
tion for at least two years, and approval was given It was not a question whether the junior bar would 
only after all angles had been canvassed. The be organized, but a question whether it would be 


project has been sanctioned by men who have been organized as an integrated part of the existing Bar 


seeking greater unity and simplicity in Bar organi Associations, pledged to hearty cooperation in 
zation, and were frankly reluctant to create new behalf of the common purposes 

subdivisions and organizations within the Bar Rightly or wrongly, there has been a growing 
Especially as many of the older members of the feeling, on the part of the younger members of the 
Bar are present at the preliminary stage of this Bar, that the American Bar Association and some 


meeting, some outline or consensus of the reasons or many of the State Bar Associations have not 


which led to this approval may be of interest. This been attracting the younger lawyers, have not 
is offered without committing the Association or piven them the means of meeting other members ot 
any individuals to particular views. the Bar, have not admitted youth to their counsels, 
' Most of the questions and doubts that have and have not tackled the very urgent problems con- 

to the creation of the Junior Bar fronting the younger lawyers. The American Bar 


been raised, as to t >. ee 
Conference, have been found usually to disappear, Association showed some recognition and response 


when the nature and purposes of these groups are 4S to this situation, through the creation of junior 


understood.* First it should be said that the pur- memberships at half-rate dues for those in their 
pose of the Junior Bar Conference is to bring the ¢arflier years at the Bar. This was a start, but it 

d - ; / . ; . pac he -e vital 1 | 

younger lawyers broadly and inclusively into all did not reach the more vital needs 
Bar Association work side by side with their elders It is all a part of the larger task of making the 
Bar Associations, their membership and their lead 
*Address del red at the t ition meeting of the Florida State 1 » ¢ ' . ° 
Tunior Bar Conferet held St. Augustine, Fla., on Feb. 1, 1935 ersniy more truly repres« ntat © and nclusive ol 
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lawyers of the country, those who 
y in all manner of communities and 
lients as well as large, and so to make 
ssociations better organized and entitled 
iews of a representative Bar duly 
The organized Bar could not be truly 

| influential unless the lawyers 

six years of age are largely included in 


Bar Conference is an effort to bring 


rk of the organized Bar new energies, 
new margins of time, and greater re- 
ss to the needs and conditions of the 
1 the profession. The younger lawyers 


ule, closer to their clients and to the 
greater proportion, they are active in 
affairs, in the tasks of politics and the 


public opinion; they are more often 

lic office or otherwise devoting them- 

lic duties If the organized Bar of 

( ike its recommendations ef 

e the t nal of public opinion, it 
eeds to mars the younger lawyers and 


the things they are thinking and saying. 
have not done so well, in shaping 


iting the policies backed by the Bar, as 
tled to reject an offer of added strength 
( peratior 

serious time for the younger men of 





They are confronted with serious 

of available law business, in many or 
munities. Matters about which the older, 
ed lawyers talk in general terms, out of a 
fessional duty and traditions, are very 
1aci roblems to the younger law- 
uthorized practice of the law by corpora- 
associations, and its practice by lawyers 
and lacking in professional standards, 
to destroy the opportunity of the younger 
rn a living and achieve independent posi- 
their profession. We expect these young 
to take from failing hands the leadership 
fession; who will take the responsibility 
¢ them now the chance to meet, confer 
t, in the most effective manner, to preserve 
of the profession and their own 


7 


velihood? Their stake in the future is 

n that of the older men. A regimented 
is virtually destroyed the profession in 
ntries; who can be sorry that the younger 

sh to become active and aggressive to 
that catastrophe here? 


spite their more urgent financial necessities, 
rer men of the Bar generally have greater 
time for Bar Association work, if it can 
1 They are generally closer to the day- 


tice of the law. They want to do some- 
ut the conditions which beset them, not 
to make speeches or pass resolutions or 


crams They have courage, an untram- 
itlook, and a liberal approach to the 
of this transitional age. The organized 
velcome their contribution. 


ell afford to w 
it suggestions may be offered to the 


er lawyers, and particularly to you who are 


ranize a Junior Bar Conference for the 


in the American Bar Association and the 
Conference: join your State and local 


Bar Associations. Get others to join; enlist all the 
eligible members you can. 

2. Don’t let the Junior Bar Conference be in 
any sense a substitute for Bar Association work. 
The Junior Bar Conference will bring the younger 
men together for better acquaintance and for con- 
certed study of their problems, and will rally fresh 
attacks on the problems; but do not stop there, or 
think of the Junior Bar Conference as an end in 
itself. 

3. Primarily and principally, think and work 
as Bar Association members, not merely as juniors. 
Attend the Bar conventions whenever you can raise 
the fare; join the Sections; work on their commit- 
tees; take part in the politics and the policies of 
each meeting; show an interest in the work and the 
recommendations of the standing and special com- 
mittees of the American Bar Association ; offer your 
views and suggestions, and marshal the facts to 
support them. You will find that your views are 
welcomed and will be considered, but don’t feel 
badly if they are not all accepted at the start. Even 
the recommendations of very mature gentlemen in 
Bar Committees do not find ready or general ac- 
ceptance. Earn and take your place in Association 
work, not because of your youth, but because of 
your sound judgment and wise counsels and your 
willingness to work. 

4. Keep always in mind that soon, by mere 
flight of time, men now young will succeed to lead- 
ership in the Bar Associations. Those who start 
sarly in the work of the Junior Bar Conference will 
have a fine start and a real advantage, through 
having gained the background of acquaintance and 
experience. 

5. Try to do practical and effective things for 
the improvement of the profession and the admin- 
istration of justice, along the lines of the National 
Bar Program. The public interest and the public 
point of view must always be kept in first place. 
Ours cannot be a reactionary profession; we must 
aid and promote public causes. In the Bar Asso- 
ciations, we do not act selfishly for the material in- 
terests of the profession; we do not act here as 
lawyers conscious of or controlled by the supposed 
special interests of clients. The public has a right 
to require that the organized Bar shall serve and 
promote the public welfare, facing squarely the 
realities and needs of the times. There must be 
sufficient open-mindedness, flexibility, vision, and 
militant public spirit, in this profession of ours, to 
do something to help solve the great problems of 
today. 

The charge is often made that the lawyers are 
a most conservative and reactionary group. I 
doubt if the facts sustain the indictment. Through- 
out the history of this country, many or most of 
the outstanding liberals, the great champions of 
human rights and individual liberties, the leaders 
of those trying to bring about better and fairer 
conditions of American life, have been lawyers. 
This was so during the American Revolution 
against arbitrary power and in the founding of a 
new form of government based on organic law; it 
was so, on both sides, during the great issues be- 
tween the States, and it is true today. By the same 
token, many of the great conservatives, the out- 

(Continued on page 300) 
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YOU MUST HAVE NOTICED IT 


Insensitive indeed must be that mem 
ber of the American Bar Association who 
does not feel the enticing air that is begin 
ning to blow toward him from Los Angeles. 
It carries a breath of orange groves, of semi 
tropical foliage, as well as the good salt tang 
of the Pacific. 

There is also in it a suggestion of palm 
shaded avenues, picturesque and attractive 
after the long winter in less favored climes, 
and of date groves, and of low-lying moun 
tains silhouetted against distant skies, and 
of a landscape which lends itself admirably 
to the architecture of old Spain. 

And there is also a breath of a great 
modern city, unique in character and beauti 
ful in appearance; a city formerly inland 
which has reached out and wed the sea, and 
in whose port ride great ships bearing their 
burdens from strange lands; a city where 
the visitor finds welcome and every convent 
ence, and where the stranger quickly ceases 
to feel strange. 

And there is more than a suggestion 
of a personal welcome for the lawyer into 
whose busy office drifts this disturbing 
zephyr from the West. For he knows that 
the Annual Meeting of the American Bar 
Association will be held there in July and 
that preparations are under way to make 
it one of the most enjoyable and significant 
on record. And as a member of the Asso 


ciation he knows that he will be welcome 
and that the Los Angeles lawyers will be 


disappointed if he does not come to enjoy 
their hospitality. 

As the days and weeks go by and 
the date for the meeting approaches—Jul) 
16-19—these breaths of western air wi 
come more frequent and more persuasive. 
Unfortunate and unwise is the member who 


does not yield to their suggestion, where 


circumstances at the time permit 


REHABILITATING RESEARCH 


Fact-finding and research have been 
somewhat in eclipse during the past year 
or two, but the Wisconsin survey, recently 
completed, will do much to restore their 
waning prestige. lor it is an 
of work, extremely well done, and the con 
clusions reached are striking and illumi 
nating. 

The most notable of these conclusions 
is that, in W isconsin at least, the evidence is 
that all the indices of legal business and of 
the economic conditions out of which legal 
business springs have increased more rap 
idly than the proportion ot law) ers tO pop 
ulation. In other words, “the position of the 
lawyer today with relation to the need of 
the community for his services is more fa\ 
orable than at any time prior to 1932.” And 
this remains true in spite of the contraction 
due to the depression. 

Another conclusion which is also strik 
ing and well supported by the State income 
tax returns is that schol 
men having the best records in the law 
schools, as a rule, are the men who show the 
highest net professional income of those in 
their graduating classes. This evidence that 
higher standards of legal education are re 
flected the net returns furnishes justifica 


inusual piece 


arship pays. The 


1 


) 
tion on the material side for the insistence of 


better law schools on those standards. 

We print a digest of the more important 
part of the report of this survey in the Cur 
rent Events Department of this issue. A 
comprehensive summary of it, however, will 
be found in the February issue of the Wisconsin 
Law Review, recently issued. The data col 
lected refer exclusively to Wisconsin, but 
in so far as conditions there are a fair sam 
ple of those in many other states, the con 


clusions are equally significant as to them. 


EF, DUMONT SMITH 
Members of the Associati n rea 


sorrow the announcement of the « 


Senator F. Dumont Smith, . yme in 
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son, Kan., on April 18. He was an 
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ith 
alitl 


Ve 


cure in the Association, and he 
fully and with rare distinction 
ars as chairman of its com 


\merican Citizenship. His appear 
1e platform at the annual meetings 
oused interest, and he never failed 


Vast 


S10] 


» expectations of his hearers. 


I 
he type of lawyer who found in 


n the incentive and the oppor- 
1 


p' 


ublic service. In addition to 


demands of his private practice, 


ted him 


( 


self with genuine passion to 


xpounding the Constitution and 


its significance home to the 
inds of our citizens. He was 


tted for his chosen task. His 
riotism, his knowledge of the 


nd his gift of oratory gave 


d influence to his words. His “F if 
ve Battles of Constitutional 


lished as a series of articles in the 

| accepted for publication in book 
ustrated his learning and his skill as 
or Smith’s versatility was shown 


ct that at one period in his career he 
) newspapers and practiced law at 
time. He served as a member of 
sas Senate, and was a member of the 
ee on the Revision of the Kansas 
which completed a remarkable 

k in almost record time. He was 
demand as a speaker in every part of 


His life, all too short, shows 


vyer may find in his profession 
rtunity for the exercise and the 


iN 


f all that is best in the hu- 


\NNUAL WARNING 


nal has been asked to suggest 
nbers of the Association that 
tle due care and diligence be 


to the solicitations of bright, 


ilesmen who want them to in- 
mes in published lists or to sub 


ous kinds of “legal services.” 
ild hardly think a warning of 


cessal in the case of lawyers, 


presumed to have the habit of look 


y leap \nd it doubtless is not 
the case of the vast majority. 
evidences that quite a number 
inclined to take the agents at 
to spend a good deal of their 


ime in regretting their hasty 


> 


to various associations 
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to learn if something can’t be done about it. 
And the almost invariable answer is, of 
course, that it cannot. 

This is not to be understood as in any 
sense a general condemnation of lists or 
services. There are doubtless a number of 
reputable ones and reasonable inquiry ought 
to enable the “prospect” to determine 
whether the salesman represents one of 
these or is merely attempting to inveigle him 
into giving up his money in return for some 
thing wholly worthless. In view of the fact 
that the amounts asked are in most cases 
very substantial it would certainly seem ad 
visable for the lawyer who is approached 
with a proposal of this kind to “investigate 
before he invests.” 


THE JUNIOR BAR FINDING ITSELF 

During the time which has elapsed 
since the organization of the Junior Bar 
Conference at Milwaukee a good deal of 
thinking has evidently been going on. The 
organization meeting apparently adjourned 
with ideas in a somewhat hazy state. This 
is certainly in marked contrast with the 
state of affairs at present, as set forth in 
the address delivered by Secretary Roberts 
of the Junior Bar Conference to a group of 
young Florida lawyers bent on organizing 
a similar adjunct to the State Bar As- 
sociation. 

The Conference has gone far towards 
finding itself. Its definite relation to the 
American Bar Association is recognized, 
approved and understood. It is to be com- 
posed of individual members who are in all 
respects identical in their standing with 
older members of the Association, but who, 
in addition, would cooperate in a closely 
related organization designed to take ad- 
vantage of the energy and time of the 
younger members. They expect to function 
more and more as the active arm of the pro 
fession — carrying into the field the ideas 
and ideals of the Association, as well as any 
particular views of their own which they 
think ought to be presented. 

In planning to throw themselves at 
once into a campaign of action the members 
of the Junior Bar Conference have not only 
followed the natural instinct of young and 
energetic men, but have adopted the best 
method of popularizing their organization. 
Other voung men will be willing to go along 
with them if they see they are going some- 
where. The coming meeting at Los Angeles 
will give the conference an opportunity to 
take stock after its first year of existence. 











REVIEW OF RECENT SUPREME COURT DECISIONS 


Arbitrary and Systematic Exclusion of Negroes from Grand or Petit Jury Serv 


Denial of “Equal Protection” in Criminal Prosecution of One of That Race—Exclusio1 


) 


groes from Membership in Political Party Does Not Violate Any Right Guar 
by Federal Constitution—Section 77 of Bankruptcy Act, Providing for Reorganiza- 
tion of Insolvent Railroad Companies, Held Valid in General Scope and Ai 
Kentucky Gross Sales Tax, Imposing Tax Varying with Gross Sales of Tax 


payer, Held Denial of Equal Protection of the Laws—Constitutional Que 
n Case in Which Workman Injured in Alaska Had Statutory 
soth California and the Territory and Elected to Invoke It 


tions Raised i 
Remedy in | 


in the Former 


By EpGAr BrRoNSON TOLMAN* 


Equal Protection of Laws—Exclusion of Negroes 
from Jury Service 


Arbitrary and systematic exclusion of negroes from 
service on a grand or petit jury, on account of their race or 
color, constitutes a denial of the equal protection of the 
laws. 

Where such exclusion is proved prima facie, the proof 
cannot be overcome by the state by mere general assertions 
to the effect that the exclusion was for lack of statutory 
qualifications of negroes in the jurisdiction where the jury 
was drawn. 


Vorris v. Alabama, 79 Ady. Op., 598; 55 Sup. Ct. 
Rep. 

lhe opinion in this case constitutes the second pro- 
nouncement of the Supreme Court on the so-called 
“Scottsboro Case,” wherein nine negro boys were con 
victed of rape. The present case involved review of a 
conviction of Norris. His first conviction was reversed 
by the Supreme Court, 287 U. S. 45, on the ground that 
he and his co-defendants were deprived of their rights 
under the due process clause of the Fourteenth Amend 
ment, because of their inability to obtain counsel, and 
the failure of the trial court to make an effective ap 
pointment of counsel. Norris was tried the second time 
in Morgan County, to which the case was transferred, 
and his conviction was again affirmed by the Alabama 
Supreme Court. 

This judgment was then brought before the Su- 
preme Court, on certiorari, for review of the ruling of 
the State Court in regard to an asserted denial of due 
process arising from alleged systematic and arbitrary 
exclusion of negroes from jury service. After reviewing 
the record, the Supreme ( ourt reversed the judgment, in 
an opinion by Mr. Curer Justice HuGHeEs He 
pointed that the applicable principle is not in dispute, 
and said: 


There is no controversy as to the constitutional prin 


ciple involved. That principle, long since declared, was not 
challenged, but was expressly recognized, by the Supreme 
Court of the Stat Sumn g up precisely the effect of 





earlier decisions, this Court thus stated the principle in 
Carter v. Texas, 177 U. S. 442, 447, in relation to exclusion 
from service on grand juries Whenever by any action of 
a State, whether through its legislature, through its courts. 
or through its executive or administrative officers, all per 
sons of the African race are excluded, solely because of 
their race or color, from serving as grand jurors in the 
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riminal prosecution of a person of th ’ he 
equal protection of the laws is denied t! te 
the Fourteenth Amendment of the ( n of the 
United States. . .” This statement w repeat the 
same terms in Rogers v. Alabama, 19 >. 226, 231, and 
again in Martin v. Texas, 200 U. S. 316 e | ple 
is equally applicable to a similar exclu f negroes from 
service on petit juries. . . And although th te statut 
defining the qualifications of jurors may be fair ts face 
the constitutional provision affords pr st action 
of State through its administrat er ‘ ting 





hibited discrimination 


1 


To make effective the applicable principle 


found it necessary to consider the 


alleged denial of the federal right rests 





tion related to the asserted exclusion of negroes in Jack 
son County, where the indictment was found, and in 
Morgan County, where the trial took place 
rhe qualifications of jurors are set forth in the 
statute (Alabama Code, 1923, Sec. 8603 e fol 
lowing provision: 
The jury commission shall pla id 
he jury box the names of all male cit s of t t 
10 are generally reputed to be honest and intellig en 
and are esteemed in the community for their integrity, good 
character and sound judgment, but no person must be s¢ 
lected who. is under twenty-one or over sixty-five y 


age, or who is an habitual drunkard who, 
with a permanent disease or physical weakness 








€ 
is unnht to 





ischarge the duties of a juror, or who cannot read Engli 
or who has ever been convicted I an offense l 
| turpitude. If a person cannot read En 1 has 

the other qualifications prescribed her I i c 

4 : hal 

ler or householder, his name may be 4 the jury 
roll and in the jury box 

l¢ nears . 1 ¢ neialats 

lt appeared that the total populatio1 cksor 


County in 1930 was 36,881, of whom 
negroes. The male population over 21 y: 
was 8,801, of whom 666 were negroes 

' 


The defendant adduced evidence to su 


charge of unconstitutional discrimination in 
istration of the statute, which the Supreme 
cepted as prima facie evidence of the det 


protection. From this evidence it appeared tl 


the memory of men from 50 to 75 years of 


had ever been called for jury Service r hade 


a grand or petit jury. Officials and court rep 
testimony to the same effect. Evidence was 
to show, on the other hand, that ther er 
negroes resident in the county There was 


sidered 


juestion as to whet 


ters gave 
presented 
re ae 

e qualned 
ilso con 
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lulently placed on the jury roll, 


jury in question was made up. 
tate court rested its ruling on the ground that 
n established that race or color had caused 
negroes from the jury roll, even if it 


ssion was proved. Review 


tice of selecting jurors, and concluding that 


f t e court could not be justified on the 
ik. CHIEF JUSTICE HUGHEs said 
practice of the jury com 
O f the « missioners who made up the jury 
and the clerk of that commission, testified 
manner of preparation. The other two com 
f that period did not testify. It was shown that 
the direction of the commissioners, made 
" list w was based on the registration 
the p list and the tax list, and apparently 
- t tele; lirectory The clerk testified that 
1 citizens between the ages of 
six ears without regard to their status 


ations. The mmissioner testified that the desig 
l t names of those who were 











In | the jury roll, the preliminary 

he to qualified jurors with the aid of 

ers called in for that purpos« 

t pre s. And the commissioner testi 

e selections for the jury roll no one was 

or stematically” excluded, or excluded on 

ice ‘did not inquire as t 
was t 

I the of the commissioners 

s be d from other testimony 

é c was timony, not overborne or 

re in fact negroes in the county 

[hat testimony was direct and 

\fter those persons as to whom there 

evidence of la of qualifications, a considerable 

‘ remained. The fact that the testimony 

pers identified, was not challenged by 

proj ect, cannot be brushed aside 

gt 1 f in assumption that the names of 

were not « preliminary list. The infer 


irawn from the testimony is that they were on 
nary hi and were designated on that list as 
und that they were not placed on the 
thus presented a test of the practice 

mething more than mere general 
uired. Why were these names ex 
roll? Was it because of the lack of 

Were the qualifications of negroes 





>< 
s 





per nsidered 

e€ commissioner on this crucial 
light. That testimony 
or other negroes were 
lack of esteem in the 
grity and judgment, or because of dis 
ation. The commissioner's 
pecific inquiry upon this point was that negroes 


puts the < in a strong 
to t cor sion that these 


| m < int of age, ofr 





want f ar ther ualifi 





the evidence required a dif- 
iit from that reached in the State court. We 
a generation or longer no 
e on any jury in Jackson 
roes qualified for jury service, 
ling to the practice of the jury commission their 
1] ur on the preliminary list of 
but that no names 
and the testimony wit 
consideration of the 
the discrimination 
The motion to quash the 
should have been granted. 


t the evidence that for 


servic 





age ot 
t jury roll, 

he lack of appropriate 
ot negro established 
hid 


nent upon that ground 


he court also considered evidence as to the arbi- 
in Morgan County, in con- 
1e selection of the trial jury. In this con- 
the defendant had introduced evidence 
strong prima facie case, which the state failed 
the gene ralities adduced in re 
ncluding that a federal right had been de 
jury, Mr. Cuier Justice 


exciusion t nerroes 


the selectic f the 


ence 


failed to rebut the strong 


lant had made. That showing 
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as to the long-continued exclusion of negroes from jury 
service, and as to the many negroes qualified for that serv 
ice, could not be met by mere generalities. If, in the 
presence of such testimony as defendant adduced, the mere 
general assertions by officials of their performance of duty 
were to be accepted as an adequate justification for the 
complete exclusion of negroes from jury service, the con- 
stitutional provision—adopted with special reference to their 
protection—would be but a vain and illusory requirement 
Che general attitude of the jury commissioner is shown by 
I lowing extract from his testimony: “I do not know 
negro in Morgan County over twenty-one and under 
sixty-five who is generally reputed to be honest and intel 
ligent and who is esteemed in the community for his in 
tegrity, good character and sound judgment, who is not an 
habitual drunkard, who isn't afflicted with a permanent dis 
ease or physical weakness which would render him unfit to 
discharge the duties of a juror, and who can read English, 
and who has never been convicted of a crime involving 
moral turpitude.” In the light of the testimony given by 
defendant’s witnesses, we find it impossible to accept such 
a sweeping characterization of the lack of qualifications of 
negroes in Morgan County. It is so sweeping, and so con 
trary to the evidence as to the many qualified negroes, that 
it destroys the intended effect of the commissioner's testi 
mony. 
In Neal v. Delaware, supra, decided over fifty years 
this Court observed that it was a “violent presump- 
tion,” in which the State court had there indulged, that the 
uniform exclusion of negroes from juries, during a period 
of many years, was solely because, in the judgment of the 
ofhcers, charged with the selection of grand and petit 
jurors, fairly exercised, “the black race in Delaware were 
utterly disqualified by want of intelligence, experience, or 
moral integrity, to sit on juries.” Such a presumption at 
the present time would be no less violent with respect to 
the exclusion of the negroes of Morgan County. And, upon 
the proof contained in the record now before us, a conclu- 
that their continuous and total exclusion from juries 
was because there were none possessing the requisite quali- 
fications, cannot be sustained. 
We are concerned only with the federal question which 
have discussed, and in view of the denial of the federal 
right suitably asserted, the judgment must be reversed and 
the cause remanded for further proceedings not inconsistent 
with this opinion. 


the ik 


OI any 


ago, 


sion 


we 


Patterson v. Alabama, No. 554, also related to the 
Scottsboro Case. There Patterson, petitioner, had been 
convicted also of rape. He was tried three times. His 
first conviction was reversed in 287 U. S. 45, along with 
his co-defendants. He was retried in Morgan County 
and convicted a second time. His second conviction 
was set aside by the trial judge as against the weight 
of the evidence. His third conviction was affirmed by 
the State Supreme Court. The latter ruling is the sub- 
ject of review in the above entitled case, No. 554, which 
came up on certiorari. The same questions as to ex- 
clusion of negroes from jury service were made at the 
trial as in the Norris Case, No. 534. The State Su 
preme Court had affirmed the conviction upon the 
ground that the bill of exceptions, containing the evi- 
dence on which the motions to quash the indictment 
and the trial venire were based, had been filed too late. 
It did not discuss the federal questions sought to be 
raised. 

It is unnecessary to rehearse here the details of the 
state appellate procedure. It will be sufficient to point 
out that the Supreme Court in an opinion by Mr. Chief 
Justice Hughes, emphasized that the ruling of the state 
court had dealt with the Patterson Case having in mind 
its ruling on the federal question in the Norris Case, 
and that in view of the reversal of the latter on the fed- 
eral question, opportunity should be given for recon- 
sideration of the Patterson As to this Mr. 
Cuier Justice HuGHEs said: 


Case. 


The decisions in the two cases were announced on the 
same day. The State court decided the constitutional ques- 
tion against Norris, and it was manifestly with that con- 
clusion in mind that the court approached the decision in 
of Patterson and struck his bill of exceptions. 


the case 
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We are not satisfied that the rt would have dealt with 
the case in the same way if it determined the consti 
tional question as we have det it. We are not con 
vinced that the irt, in the presence of such a determina 
tion of constitutional right, confronting the anomalous and 
grave situation which would be created by a reversal of 
the judgment against Norris, and an affirmance of the judg 
ment of death in the companior Patterson, who had 
asserted the same right, and having regard to the relatior 
of the two cases and the other rcumstances disclosed | 
the record, would have nsidere tself powerless to enter 
tain the bill of exceptions or otherwise to provide appr 
priate relief. It is always hazardous to apply a judicial 
ruling, especially in a te procedure, to a serious 
situation which was not i ntemplation when the ruling 
was made. At least the State irt should have an op 
portunity to exan it wers in the light of the situation 
which has now developed. We s Id not foreclose that 
opportunity. 

We have frequently held that in the exercise of our 
appellate jurisdiction we have power not only to correct 
error in the judgment under review but to make such di 
position of the case as justice requires. And in determining 
what justice does require, the Court is bound to consider 


either in fact or in law, which has supervened 


any change, 
recognize such a 


since the judgment was entered. We may 





change, which may affect t ult. by setting aside the 
judgment and remandi the so that the State court 
may be free to act. .We have said that to do this is not t 
review, in any proper set f the term. the decision of 


the State court question, but only to 
deal appropriately with a matter arising since its judgment 
and having a bearing upon tl disposition of the case 
Mr. Justice McReynol took no part in the 
‘onsideration of either case 
The cases were argued by Mr. Samuel S. Leibowitz 
Knight Jt 


+ 


for the petitioner, and by Mr. Thomas E 
for the respondent 


Constitutional Law—Exclusion from Membership 
in Political Party Because of Race or Color 


Under the laws of Texas, although the primary elec- 
tions are regulated by the state, the action of the Demo- 
cratic state convention in prescribing the qualifications for 
membership in the party is not state action, and its exclu- 
sion of negroes from membership is not a violation of any 


Grovey v. Townsend, 79 Adv. Op., 609; 55 Sup 
Ct. Rep. 

This case involved questions as to the exclusion of 
negroes from a political party. The petitioner, Grovey, 
sued in a Justice Court in Texas to recover $10.00 dam 


ages from the respondent, on the ground that the latter 
had refused him a ballot for a Democratic primary elec 
tion, because the petitioner member of the negro 
race. The defendant demurred to the petitioner’s 
claim, which set forth his qualifications as a voter and 
alleged that he was a member of and believer in the 
tenets of the Democratic party. Judgment went for 
the respondent, and this was affirmed by the Suprem« 
Court on certiorari, in an opinion by Mr. Justict 
ROBERTS. 

The state Democratic ( 


vention, in 1932, by reso 
white citizens of the State of 
under the Constitution 


1 ‘61 a 


lution resolved 
Texas who are qualifie 
and laws of the ble to membership in 
the Democratic party and as such entitled to partici 
pate in its deliberations.” The petitioner charged that 
the respondent acted without legal excuse, and that his 
action was in violation of the Fourteenth and Fifteenth 
Amendments of the Federal | The issue 
is, in substance, wl Texas, the 
of membership in a political party is a function of the 
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onstitution 


determination 
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Mr. J. Alston Atkins for 


Reorganizations — Bankruptcy Act — 
Validity of Section 77—Enjoining Sale 
of Collateral 


Section 77 of the Bankruptcy Act, providing for the 


zation of insolvent railroad companies, is valid in 
its general scope and aim. 


In a proceeding under that Section, the district court 


having jurisdiction may enjoin the sale of collateral pledged 
to secure obligations of the debtor railroad company, where 
it is shown that such sale would so hinder or obstruct the 
pret tion and consummation of a reorganization plan as 
pr ly to prevent it 
il Bank & Trust Co. 7 
} fic Railway Co., et al.; 79 
» . Ct. Rep 
se invol number of questions as to the 
Sect 17 Bankruptcy Act dealing with the 
I i i Che case rose on the peti 
Chicago Rock Island & Pacific Railway 
1 nstructions relative to its collateral 
t f the collateral be enjoined. 
re held by the Reconstruction Fi 
oration in the amount of $13,659,877.58, 
e banl t amount of $4,125,000. The 
nt is secured by pledge of collateral of the 
yp aie * 


2,465.85, and the other by pledge 
teral of the face amount of $14,409,000. Nearly 


f bonds of the Railway or 


sv e part of its system. 
“ in June, 1933, filed a petition seeking 
ler Section 77 of the Bankruptcy Act, 
federal court in Illinois 


panies thereafter joined in 
lings he 1e date of the collateral notes 
] 1 | of the debtor’s default, 
S provision conferring on the 


collateral The debtor com 

is that forced sale of the collateral would 
reorganization plan and result in ir 
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enjoined the holders from selling or disposing of the 
collateral pending the preparation and consummation 
of a reorganization plan. 

On appeal, the circuit court of appeals affirmed the 
On certiorari, this was affirmed by the Su- 
preme Court in an opinion by Mr. Justice SuTHER- 
LAND. He first discussed the constitutional validity of 
Section 77, from the standpoint of its general scope as 
a reorganization provision. Pointing out that, although 
the parties had not assailed the validity of the Section, 
the fundamental nature of that question required its 
consideration, he said: 


( lecree. 


The constitutional validity of the section in its general 


scope and application is not assailed, the subject being 
passed without discussion by any of the parties. Never- 
theless, grave doubt has been expressed in respect to that 


question; and since the question is inherently fundamental, 
we deem it necessary to consider and dispose of it in limine 

postponing, however, for later consideration the limited 
contention of the banks, in which the Reconstruction Fi- 
Corporation seems not to join, that the due process 
clause of the Constitution is infringed by the special appli- 
cation made of § 77 in respect of the injunction 


nance 


In dealing with the question of constitutional val- 
idity Mr. Justice SUTHERLAND pointed out that, 
within the meaning of the constitutional provision, in- 
solvency and bankruptcy are convertible terms, and 
that the power of Congress over the subjects is not 
limited by the law laid down by the English courts at 
the time of the adoption of the Constitution. He added, 
however, that the power is not unlimited, and said: 


But, while it is true that the power of Congress under 
the bankruptcy clause is not to be limited by the English 
or Colonial law in force when the Constitution was adopted, 
it does not follow that the power has no limitations. Those 
limitations have never been explicitly defined, and any 
attempt to do so now would result in little more than a 
paraphrase of the language of the Constitution without 
advancing far toward its full meaning. Judge Cowen, in 
Kunzler v. Kohaus, 5 Hill. 317, 321, a decision which was 
approved by this court in Hanover National Bank v. 
Moyses, (186 U. S. 181), said that the power was the 
same as though Congress had been authorized “to estab- 
uniform laws on the subject of any person’s general 
bility to pay his debts ". Probably the most 
satisfactory approach to the proble m of interpretation here 
involved is to examine it in the light of the acts, and the 
history of the acts, of Congress which have from time to 
time been passed on the subject; for, like many other pro 
visions of the Constitution, the nature of this power and 
the extent of it can best be fixed by the gradual process 
of historical and judicial “inclusion and exclusion.” 


1 
lish 


inal 


The opinion then reviews the progressive develop- 
ment of the various bankruptcy statutes, beginning first 
as a measure solely in the interest the creditor, 
and developing into one whose purpose was also to re- 
lieve the debtor and afford him a new opportunity in 
life. The extension of principle of composition to rail- 
roads was found to be consistent with the grant of con- 
stitutional power. As to this the Court said: 


of 


The fundamental and radically progressive nature of 
these extensions becomes apparent upon their mere state- 
ment; but all have been judicially approved or accepted 
as falling within the power conferred by the bankruptcy 
clause of the Constitution. Taken altogether, they demon- 
strate in a very striking way the capacity of the bankrutcy 
clause to meet new conditions as they have been disclosed 
as the result of the tremendous growth of business and 
development of human activities from 1800 to the present 
day. And these acts, far-reaching though they be, have not 


gone beyond the limit of congressional power; but rather 
have constituted extensions into a field whose boundaries 
may not yet be fully revealed. 


Section 77 advances another 
liberalizing the law on the subject of bankruptcies. Rail- 
corporations had been definitely excluded from the 
operation of the law in 1910 (c. 412, § 4, 36 Stat. 838, 839), 
probably because such corporations could not be liquidated 


step in the direction of 


way 
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in the ordinary way or by a distribution of assets. A rail- 
way is a unit; it can not be divided up and disposed of 
piecemeal like a stock of goods. It must be sold, if sold 
at all, as a unit and as a going concern. Its activities can 
not be halted because its c us, uninterrupted opera- 
tion is necessary in the pt nterest ; and, for the preser 
vation of that inter for the protection of the 
various private interests involved, reorganization was ev! 
dently regarded as the most feasible solution whenever 
the corporation had become “insolvent or unable to meet 
its debts as they mature.” 

Equity receiverships, resort for that purpose, have 
never been satisfactory for many reasons. Partly, no doubt, 


in recognition of that gress, by § 77, added 
railroad corporations t 














utegory of those who might 
have relief by legislation passed in virtue of the bank 
ruptcy clause of the Constitution; and determined, after 
consideration, that f to be effectual should take 
the form of a re and should extend to cases 
where the corporation inable to meet its debts as they 
mature.” The last phrase, since it is used as an alternative 
for the word “insolvent,” obvi means something less 
than a condition of “bankruptcy” or “insolvency” as those 

















words are employed in the law. See Bankruptcy Act, § 1 
(15), which defines an “insolvent” as one whose assets, at 
a fair valuation, are not sufficient to pay his debts. It may 
be construed to lude a debtor who, although unable to 


be able to pay if time to do so be 
sufficiently exten Obviously, § 77 does no more than 
follow the line of historical and progressive development 
projected by previous acts 

As outlined by that section, a plan of reorganization, 
when confirmed, cannot be « guished in principle from 
the composition with creditors authorized by the act of 
1867, as amended by the act of 1874. It is not necessary to 
the validity of eith ! proceeding should result in 
an adjudication he constitutionality of the 
old provision for a it open to doubt. 
That provision was there sustained upon the broad ground 
that the “subject ’ was nothing less than 
“the subject of the relations between an insolvent or non 
paying or fraudulent debtor, and his creditors, extending 
to his and their relief.” That it was not necessary for the 
proceedings to be in bankruptcy was held 
not to warrant the objection that the provision did not 
constitute a law on the subject of bankruptcies. The same 
view sustains the validity of § 77 soth contemplate an 
adjustment of a failing gations; and although 
actual bankruptcy) 


pay promptly, 














r 


¢ 1 
of bankruptcies 





may not supervene in either, they are 
none the less laws on the subject of bankruptcies. With 
due regard for consistency, the constitutional validity of 
the one cannot well be sustained and that of the other 
denied, as this court quite evid 

Southern 


ntly recognized in Canada 
Co. v. Gebhard, 109 U. S. 527. 





The court then discussed that portion of the Geb 
hard case which deal validity of a “scheme of 
arrangement” for the settlement of the rights of inter 
ested parties which became binding on non-assenting 
parties upon approval by the court and by a designated 
majority of the various classes of security-holders. Re 
ferring to quotation from the opinion in that case, and 
stating the concl to the general ques 
tion, Mr. Justice SUTHERLAND added: 





It is unnecessary to consider the criticism, sometimes 
made, that these excerpts are dicta merely, since we are of 
the opinion that they are sound in principle 

It follows, from what has now been said, that § 77, in 
its general scope and aim, is within the power conferred 
by the bankrupt lause of the Constitution; and we so 


hold. 





The Court then addressed itself to the question 
whether the court had power to enjoin the sale of col 
lateral, if the sale would so obstruct the preparation and 
consummation of a reorganization plan, as probably 
to prevent it. A review of the authorities was outlined 


in reaching the conclusion that the bankruptcy court 


“in granting the injunction, was well within its power, 
either as a virtual court equity, or under the broad 
provisions of § 2 (15) of the Bankruptcy Act or 
§ 262 of the Judicial C 

As to the propriets f the exercise of its power, 





le view was expressed that the action 
court was justified. In regard to this the Court said: 





It is necessary, under § 77, first to prepare a 
then to submit it, perhaps with other suggested 
the Interstate Commerce Commission for consideration and 
recommendation. The plan having been assented to by two 
thirds of each class of the stockholders and creditors and 
approved by the commission, must then, and only then, be 
submitted for approval to the district cour l 
ganization of a great railroad system 
cerned, these various steps call for a d I 
tion and an extent of detailed work al: yo! 
power of appreciation. The sale of the collateral secu 
from time to time during the progress of this consideration 
nd work well might require such chan 
plan, zy new and perhaps d 
views among many and conflicting interests, as to force an 
abandonment of the proceeding. 

It must be apparent, if we consider only the impressive 
facts set forth in the forepart of this opi in respect of 
the extensive operations of the railway mpany and its 
subsidiaries, the extent, multiplicity and variety of their 
obligations, the complicated nature of the 
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1 struc 
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ture, the great volume of their securities held ateral 
by many and widely-separated creditors, and ot! ircum 
stances, that without the maintenance of tl » for 


a reasonable length of time no satisfact 
worked out. The preparation of any pl 
details of which could survive the chan 
consequent fluctuation and disturbance 









structure, brought about by recurring sale f ral, 
would seem to be a practical impx vilit Under all the 
circumstances, we are of opinion that the district court 
properly exercised its discretion in favor of respondents 


fter discussion of several subordinate questions, 
the Court concluded with the comment that the injunc- 
tion should continue in effect as long as there is not 


unreasonable delay in proceeding with the reorganiza 


tion plan, and emphasized the importance of advancing 
the plan as speedily as practicable 
Mr. Justice Branpeis did not take part in th 


decision of the case. 

The case (Nos. 479 and 480) was the first of six 
argued at the same time. Messrs. Herbert A. Fried 
lich and Paul D. Miller argued for petitions in Nos 
179-488. Mr. Elihu Root Jr. argued for certain re- 
spondents in Nos. 479-488, and Mr. Edward W. 


Bowne for a certain other respondent, and Mr. Marcus 
I.. Bell for still other respondents in the same series of 
cases. Messrs. A. A. Berle Jr. and Cassius M. Clay 


argued for petitioners in Nos. 489 and 490. Mr. Mar 
cus L. Bell argued for certain respondents and Messrs. 
lames H. McIntosh, Clifton P. Williamson and Ed 
ward W l 


Bowne for another respondent in these cases 


Taxation—Kentucky Tax on Gross Sales—Validity 
Under Equal Protection Clause 


The Kentucky gross sales tax, imposing on sales a tax 
which varies in amount according to the gross sales of the 
taxpayer, is invalid as a denial of the equal protection of 
the laws guaranteed by the Fourteenth Amendment. 


Stewart Dry Goods Company v. Lewis et al.; 79 
Adv. Op., 539; 55 Sup. Ct. Rep. 525 

This opinion disposed of five cases brought to 
challenge the gross sales tax of Kentucky \ federal 


district court, specially constituted, sustained the tax, 
and dismissed suits brought to enjoin its enf 
On appeal to the Supreme Court the ruling of the dis 
trict « was reversed by divided bench, upon the 


urt 


1 


~( I 
eround that it was in violation of the equal protection 
clause of the Fourteenth Amendment Mr. Justi 
Roperts delivered the majority of 

The effect of the statute imposing the tax, the 
contentions of the appellant and the trial court's find- 
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yn, in the following 
March 17, 1930. The title 
ire copied in the margin; other sec- 
The tax imposed upon the 
annual gt sales is 1/20th of one per 
additional $100,000 of 
$400,006 f $1,000,000, inclusive, being 
he last bracket. On sales 
te ne per cent. The increased 


in respect of sales in 


erefore the tax burden at- 


100,000 es is not one per cent., but 
rtaine udding the total tax for the 

t rackets, and dividing by 
Thus the act requires the 


05 per cent. on $400,000 of 
$ ),000 of sales, and .96 per cent 
statute violates several 
nstitution of Kentucky and several pro- 
leral titution. We shall not stop to 
1 ’ I t sustain the claim that the 
ppellants the equal 
ourteenth Amend 


S 9 nies the 


iws ur y tne 


relevant findings are: The act is 
he tax is on gross sales, 


llections from vendees. Sales made by mer 


r any of the brackets of the act are made 
with like sales of the same character of 
I ed under other brackets 
volume of sales results 
ability to pay the tax. 
from retail sales generally varies with 
the goods sold. The management of a 
the fundamental factors in deter 
not a profit is realized and the amount 
merchants doing 
abled to secure the high 


sition increased 


eral proposition those 


does the act tax sales in 
lassifying them for the im- 
rates without reference to any real or 

as appellants insist: or does it im 
the conduct of retail business, reason- 

nt with regard to substantial differ 
exercised, as appellees 
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net profits, and further, that unlike graduated income 
taxes, the rates on gross sales bear no necessary rela 
tion to the taxpayer’s capacity to pay. In this con 
nection Mr. Justice Roperts said: 


We think the graduate rates imposed were not intended 
to bear any relation to net profits. Ihe argument based 
upon the asserted analogy to a tax upon net income grad 
uated in accordance with the size of the income is uncon 
vincing, for the exaction here demanded is not of that kind 

We are told that the gross sales tax in question is in 
truth a rough and ready method of taxing gains under the 
guise of taxing sales; that it is less complicated and more 
convenient of administration than an income tax; and 
a ntucky for these reasons is at liberty to choose this form, 

id to ignore the consequent inequalities of burden in the 
interest of ease of administration. The argument is in 
essence that it is difficult to be just and easy to be arbi 
trary. If the Commonwealth desires to. tax incomes it must 
take the trouble equitably to distribute the burden of the 
impost. Gross inequalities may not be ignored for the sake 
of ease of collection. 

The assertion that a graduated income tax, like the 
graduated sales tax under consideration, ignores the varying 
rates of return upon investment of those carrying on simi- 
lar enterprises is obviously inaccurate. An income levy by 
its very nature, assures equality of treatment, because the 
burden of the exaction varies with increase or decrease of 
return on capital invested and with the comparative suc- 
cess or failure of the enterprise. If, as argued, larger 
merchants are more efficient, their efficiency will be corre- 
spondingly reflected in their net earnings. If, as claimed, 
they are able to procure better management, a tax upon 
oy will uniformly reflect the effects of such management 





id the same principle holds true of every advantage said 
to ‘ene in the magnitude of a business. 
In conclusion, the Court summarized the objec 
tionable features of the tax, and distinguished the 


chain store tax cases, saying: 

In several recent cases we sustained the classification 
of chain stores for taxation at rates higher than those 
applicable to single stores, and graduated upward on each 
store as the total number of units in one ownership in- 
creased. We found this classification reasonable because 
of advantages incident to the conduct of multiple stores 
and obvious differences in chain methods of merchandising 
as contrasted with those practised in the operation of one 
store. The instant cases present a classification of quite 
another kind. The Kentucky statute ignores the form of 
organization and the method of conducting business. The 
taxable class is retail merchants, whether individuals, part 
nerships or corporations; those who sell in one store or 
many; those who offer but one sort of goods and those 
who through departments deal in many lines of merchan- 
dise. The law arbitrarily classifies these vendors for the 
imposition of a varying rate of taxation, solely by reference 

) the volume of their transactions, disregarding the absence 
of any reasonable relation between the chosen criterion of 
classification and the privilege the enjoyment of which is 
said to be the subject taxed. It exacts from two persons 
different amounts for the privilege of doing exactly similar 
acts because the one has performed the act oftener than 
the other. We hold the act unconstitutional, and reverse 
the judgment. 


Mr. Justice CArpozo delivered a dissenting opin- 
ion in which Mr. Justice BRANpeIs and Mr. Justice 
Stone joined. This opinion deals at length with vari- 
ous economic aspects of the tax, which were thought 
to demonstrate that it is not an arbitrary and unrea- 
sonable exaction, but one which a large body of eco- 
nomic opinion supports. In this view, the dissenting 
Justices were of the opinion that the method of taxa- 
tion in question was one which the legislature may se- 
lect, within the bounds of the equal protection clause. 
The effect of the majority opinion, and the economic 


and social theories on which the statute is predicated, 


were summarized by Mr. Justice Carpozo, as follows: 
The prevailing opinion commits the court to a holding 

that a tax upon gross sales, if laid upon a graduated basis, 

is always and inevitably a denial of the equal protection of 
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the laws, no matter how slight the gradient or moderate 
the tax. 

In the view of the majority, the relation between the 
taxpayer’s capacity to pay and the volume of his business 
is at most accidental and occasi In view of the legis- 
lature of Kentucky and of its hi; st court . the re 
lation, far from beng accidental or occasional, has a normal 
or average validity, attested by experience and by the 
judgment of trained observers. The one view discovers in 
the attempted classification an act of arbitrary preference 
among groups essentially the same The other perceives 
in the division a sincere and rational endeavor to adapt the 
burdens of taxation to the teachings of economics and the 
demands of social justice 

A theory readily intelligible, whether it be sound or 
unsound, underlies the adoption of the graduated levels 
Economically, the theory is that there is a minimum of 
size for business units below which efficiency is less on the 
average than expansion would tend to make it; that there 
are intermediate levels within which efficiency is subject 
on the average to progressive development; and that there 
is an ultimate level beyond which efficiency, even if pro 
moted, goes forward more slow and at a diminishing 
ratio. Socially, the theory is that just as in taxes upon 
income or upon transfers at death, so also in imposts upon 
business, the little man, by reason of inferior capacity to 
pay, should bear a lighter load of taxes, relatively as well 
as absolutely, than is borne bv the big one 























For a careful analysis of the economic considera 
tions and legal principles adduced in support of the tax, 
the student of this branch of the law must be referred 
to the dissenting opinion itself 

The case was argued by Mr. Robert S. Marx for 
the appellants, and by Messrs. S. H. Brown and Fran 


1 
] 


cis M. Burke for the appellees 


Conflict of Laws—Workmen’s Compensation Acts 
—Effect in Other Jurisdictions—Full 
Faith and Credit 


A workman hired in California and injured in Alaska, 
during temporary employment there, had a_ statutory 
remedy, under both the California and the Alaska Work- 
men’s Compensation Acts, each of which purported to 
confer an exclusive remedy. Where, under such circum- 
stances, the workman elected to invoke his remedy in 
California under its laws, neither the due process clause nor 
the full faith and credit clause of the Federal Constitution 
operated to prevent California from imposing liability on 
the employer nor to require California to give effect to the 
Alaska statute. 

Alaska Packers Assn. v. Industrial Accident Com 
mission of California. 79 Ady Op., 554; 55 Sup. Ct 
Rep., 518 

This case involved questions as to a conflict be 
tween the California Workmen’s Compensation Act 
and the Alaska Workmen’s Compensation Law. Palma, 
the claimant, was a non-resident alien He entered 
into a contract of employment in California, with the 
appellant, Alaska Packers Association, for temporary 
employment in Alaska, during the salmon canning sea- 
son. The employer agreed to transport the worker to 
Alaska, and, at the end of the season to return him to 
San Francisco, and there pay him the stipulated wages, 
less advances. During the course of his employment 
the claimant was injured \laska. On his return 
to California he applied for compensation, which was 
awarded by the California Commission. 

The appellant resisted the award on the ground 
that Alaska Law governed the case, and not the Cali- 
fornia Act. The contract of employment provided that 
the parties should be subject to and bound by the Alaska 
Law. The California Act, as construed by her Su 
preme Court, confers jurisdiction on the California 





Commission over all controversies arising it of in 
juries suffered without the territorial limits of the state 
where the contract of hire was made e state Its 





Act provides that no contract, rule regu 
exempt the employer from liability for « pensation 
fixed by the Act. 

On petition for review the appellant assailed the 
California statute as invalid under the due process and 
the full faith and credit clauses f the lederal Con 
stitution Che latter claim was made on the ground 
that the Alaska statute affords an exclusive remedy 
in Alaska 

The State Supreme Court sustained the award 
and on appeal its ruling was affirmed by the Supreme 
Court, in an opinion by Mr. Justice Stone. In ap 
proaching the case, he recognized 
are in conflict, and that it is necessary to determine 
whether the appellant’s defense based n the 








Law should have been sustained in California. First 
was considered the question whether the California 
statute is invalid under the due process claus« In 
deciding this aspect of the case the ‘ inted out 


that the ( alifornia Act does not purport t nave ex 
traterritorial effect, in the sense that it undertakes to 



















































impose a rule for foreign tribunal t mer pri 
vides a remedy in California for injuries received in 
the performance of a contract made there. It also em 
phasized that, where a state cont tatus out of 
which certain legal consequences flow, it may to some 
extent control those consequenc: hen they result 
outside the state. The main inqui1 therefore, was 
directed to the question whether the California require 
ment was arbitrary and unreasonabl That it was 
not, the Court thought clear from consideration of 
factors discussed in the opinion in the following lan 
yuage 
We cannot say that the statutor I rement of Cali- 
the provisions for 1 all extend to 
vithout the state when the contract f employ 
entered into within it, is given such an unrea- 
sonable application in the present case as to transcend 
constitutional limitations Che em é i uli more 
han 2,000 miles from his hon Me s fifty- 
ree others, employed by petitioner California. The 
contract called for their transportation t \laska, some 
5,000 1 es distant, for seasonal en ment {f between 
two and three months, at the conclu fw h they were 
to be returned to California, and w there to receive 
their wages 
The meagre facts disclosed y t I I iggest a 
practice of employing workers in Ca rnia for seasonal 
occupation in Alaska, under such « tions as to make it 
improbable that the employees injuré the course of 
their employment in Alaska would be e t pply for 
compet ym there. It was necessa t eturn 
te lifornia in order to receive ig Chey 
wi be accompanied by their fellow rkers, who would 
nor ly be the witnesses required to est the fact 
of the injury and its nature. The pr ty is slight that 
injured workmen, once returned to ( i i Id be 
able to retrace their steps to Alaska there l 
prosecute their claims for compensat W it 
in California, they would be remedilk 
danger that they might become pu rges 
ot grave public concern to the stat 
California, therefore, had a legit 
in controlling and regulating this er 
tionship in such fashion as to imp 
employer for an injury suffered 
providing a remedy available t n ( 
special circumstances disclosed, the st id as great an 
interest in affording adequate protection to this class of its 
populati n as to employees injured wit the tate In 
dulging the presumption of constitutionalit h attaches 
to every state statute, we cannot sa that this one, as ap 
plied, lacks a rational basis or bitrary or 
unreasonable exercise of state ™ 
Attention was then turned to the effect of the full 
taith and credit clause. At th tset it s recog 
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use 1s subject to certain may each prevail over the other at home, although given no 
e rule that a state will exteaterem rial effect in the state of the other ; 

en the judgment of an In conclusion, Bradford Electric Light & Powe 

f its own statutes or pol Co. v. Clapper, 286 U. S. 145, was discussed and com 

some accommodation pared Chere a Vermont statute was held to over 
enforcement of the full mde one of New Hampshire, where the employment 
ecognized As to this took place in Vermont between residents of Vermont 

and the injury occurred in New Hampshire. In con 
cluding his opinion that the full faith and credit clause 

ra-state effect of whicl does not require California to enforce the Alaska Law 

t I er the policy of one stat . 
., ; ; — and impose its own, Mr. Justice STONE said 
another, the neces 2 . 
‘ icting interests of here are only two differences material for present 
rent \ rigid and literal purposes, between the facts of the Clapper case and those 


redit clause. without presented in this case: the employee here is not a resident 
iid lead to the absurd of the place in which the employment was begun and the 
‘ Cal , s < »» i . 


' employment was wholly to be performed in the jurisdiction 














ae on cl peers in which the injury arose. Whether these differences, wit! 
e other, but can 1 third—that the Vermont statute was intended to pre 
. a Fg lude resort to any other remedy even without the state 
tatute abroad than the are, when taken with the differences between the New 
1 } : 
vavoidable that Hampshire and Alaska compensation laws, sufficient ground 
extent to which the for withholding or denying any effect to the California 
le rights asserted statute in Alaska, we need not now inquire. But it is clear 
that they do not lessen the interest of California in enfor« 
vhether the statute ng its compensation act within the state, or give any added 
letense to a suit weight to the interest of Alaska in having its statute en 
the foreign statute is forced in California. We need not repeat what we have 
edings under the local already said of the peculiar concern of California in pro 
the same. In each viding a remedy for those in the situation of the present 
evail only by denying employee. Its interest is sufficient to justify its legislation 
flict is to be resolved ind is greater than that of Alaska, of which the employee 
he full faith and credit was never a resident and to which he may never return 
tate to subordinate Nor should the fact that the employment was wholly to be 
it by appraising the performed in Alaska, although temporary in character, lead 
liction, and turning t different result. It neither diminishes the interest of 
their weight California in giving a remedy to the employee, who is a 
statute of California was member of a class in the protection of which the state has 
nstitutional provision in especial interest, nor does it enlarge the interest of 
to enforce in its own Alaska whose temporary relationship with the employee has 
, enacted. One who chal been severed 
€ given to a conflicting he interest of Alaska is not shown to be superior to 
faith and credit clause that of California. No persuasive reason is shown for d 
pon some rational basis nying to California the right to enforce its own laws in its 
lved those of the for own courts, and in the circumstances the full faith and 
the forun It follows redit clause does not require that the statutes of Alaska be 
tate will override a con iven that effect 
+ ‘ } ‘ 1 .| and ‘ . . - 
‘ the tu nee and The case was argued by Mr. Francis Gill for the 
tate may sometimes . . 
ther. both at hom ay pellat t, and by Mr. Everett A. Corton for the ap 
tw ting statutes pelle 
CURRENT LEGAL LITERATURE 
i - 4 i 
ent D ted to Recent Books in Law and Neighboring Fields and to Brief 
Mi Interesting and Significant Contributions Appearing 
in thes urrent Legal Periodicals 
can Academy of Po- ing with the flat statement that “the war that saved 
. July, 1934. Vol. 174 the world for Democracy secured the triumph of ro- 
hirty-eighth annual meet mantic nationalism, which means more war. Our only 
f Political and Social hope of salvation lies in dissociating the three ideas 
Academy of World nationalism, romanticism, democracy.” Professor 
lrend Towards Na Herbert Miller alleges that if there had been no im- 
is scrutinized from the  perialism there would be little nationalism, and fol- 
ligion, and social psy lows this with the somewhat pessimistic conclusion that 
mon thread that runs “we are in the psychopathic ward of the cosmic hos- 
ipers, the conclusions pital and the return to health and sanity promises 
érard starts the ball roll painful and slow.” Professor Maxwell Steward 
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believes that it is possible to plan for international co- 


operation as a way out of the excesses of economic 
nationalism. He concludes: “The fundamental 
choice before the American people, therefore, is not 
internationalism versus nationalism, nor yet laissez 
faire versus control. These issues are closed, so far 
as the ultimate answer is concerned. The real choice 
lies in determining in whose interest planning shall be 
exercised!” Frank Simonds, with his customary 
somewhat pessimistic outlook, charges that the funda- 
mental cause of the contemporary collapse of the peace 
movement is “the patent paradox revealed in the wish 
of peoples for peace and their demand for policies 
which make it impossible.’ Dr. A. W. Beaven, re- 
cently president of the Federal Council of the Churches 
of Christ in America, concludes that extreme national 
ism, when it tends to make the highest claims upon its 
devotees, “must be opposed with all the power of 
those who believe in the universalities of religion.” On 
the other hand, Professor Manley Hudson is clear that 
since 1919 our generation has made very great gains 
in its effort to organize the world for cooperation and 
for peace. All in all, these are challenging contribu- 
tions to American thought and at least present clear 
outlines of the hurdles that must be taken before we 
can expect anything in the shape of either national or 
international order 


ARTHUR J. Topp 
Northwestern University 


The Economic Independence of Poland: A Study 


in Trade Adjustments to Political Objectives. By Paul 
F. Douglas. 1934. Cincinnati; The Reuter Press. 
Pp. 134.—This monograph is an X-ray moving picture 
of Poland’s economic condition. Like a modern 
Doomsday Inquest, it abounds in charts and tables 
which point and prove the economic trends of the 
new republic in the period from 1925 to 1932. The 
study was undertaken with the purpose of defining 
“the structural development of Poland’s economic re- 
lations with foreign countries and of analyzing the 
effects of these connections upon the general economy 
of the state.”” Since foreign trade is dependent upon 
internal productivity, Mr. Douglas questions whether 
the patchwork of three sovereign states can readily 
be developed into an organic functional entity, which 
will guarantee a secure economic future for the new 
republic. From an elaborate statistical approach Mr 
Douglas draws discouraging conclusions regarding 


Poland’s material progress. The chief reason for this 
situation, according to the author, is that the science 
of economics has been sacrificed for the realization of 
irrational political objectives. Because of its deter- 
mination to become one the great powers of the 
world, Poland inaugurated a policy which aimed to 


make itself economically independent while it ignored 
economic co-operation with other countries. Its for 
eign trade has, therefore, been diminishing, and P: 


land is slowly starving itself to death 


tion as a transit 


Jecause it will not utilize its post 
area, connecting as it does eastern and western Europe, 
it is annually losing revenues from transportation serv 


ices. Because it insists upon being economically inde 
pendent through industrialization, the Polish in 
habitants are compelle pay higher prices for their 
commodities than would be necessary if a free flow 


of commerce with foreign nations were permitted. Be 


cause the Polish government insists upon competing 11 
the foreign markets the people are compelled to con 





tribute subsidies and to reimburse for rebates on rail- 


roads for the transportation of industrial commodities. 


Other similar political objectives exact their economic 
toll and pauperize the people. 
It is the author’s opinion that Poland should en- 


deavor to “be a natural complement to other economic 
systems and not a new competitor in the glutted mar- 
kets of the industrial world.” Its contribution to that 
objective, he thinks might consist in the production 
and exportation of cereals, sugar, poultry, processed 


agricultural commodities, lumber, coal, lead, iron and 
zinc. Rather than stimulating artificial transporta- 
tion channels along the Baltic, it should encourage the 


ereater use of railroads from the East to the West 

The study of the trade relations between a newly 
created state and foreign countries is new. Since the 
volume is the result of considerable research by an 
able scholar in the field of economics, this treatise is 
a valuable contribution in the realm of both economics 
and government. An occasional error in printing does 
not detract materially from the high level of scholar 
ship of the discourse. 

Vicror | ALBJER 
Purdue University 


Cases on Equity Jurisdicti and Specific Per- 
formance, by Zechariah Chafee, Jr. and Sidney Post 
Simpson. 1934. Cambridge: Published by the Edi- 
tors. 2 vol. pp. xiii, 870, iv, 749. A German law 


professor showing his library to an American visitor 


is said to have pointed with pride to his American 
collection, which consisted entirely f casebooks Per- 
haps this indicated a recognition of the fact that such 
books are the special contribution of this country; or 
his selection may have been prompted by the desire 
to include as many significant cases as possible in small 
compass. But judging by the space given to case 
books in the American lawyer’s library and the accu 
mulation of dust on such as may be found there, the 
learned jurist’s choice of American law books was 
not a happy one. It is possible, however, that ther« 





are some casebooks whose value for the practicing 
lawyer has been overlooked [he characteristics of a 
book of this type which would render it thus service 
able are a vital subject matter, exhaustive and accurate 
footnotes, text material supplementing the principal 
cases and dealing with additional problems, and an 


extensive index. A casebook embodyit @ these teatures 
will take the investigator a long way toward a solution 
of a legal problem within its field, with less wasted ef- 
fort then is ordinarily involved in the use of treatise 





rest 


Such a book is “Cases on | uity”’ by Chafee and 


Simpson. The first part consisting of not more than 


a sixth of the whole is devoted to the history and 
powers of courts of equity. The remainder deals with 


specific performance of contracts and includes equit- 
le servitudes. The text and footnote material in 
addition to the principal cases is most abundant, pos- 
ly a littlke overwhelming for the student, but ex- 
tremely valuable for one engaged in ferreting out the 
finer points of a complex probl The scholarship 
f the editors assures an accuracy of citation that will 
save much effort for the investigator. Finally a most 
essential feature is the very adequate index which 
alone covers eighty-eight pages in small type, in addi- 


al 
t 


tion to tables of cases, statutes and articles 
The foundation upon which 
Ames’ Cases in Equity Jurisdictior he historical 


book is built is 
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here is no lack of recent 
1e law in its present 
A 14 niall ale 


1 the reviewer is com- 
; > 
would preter to pre 


formance in connection 
le in various types of trans 


prevent his appreciation of the 
litors have done in bringing 
1ty 
( HAVIGHURST 
Law School 
rms, by Jack D Gun- 
1934. New York: John 
342. This book deals with the 


ms from ammunition fired 
legal authorities. It 

to sheriffs and the higher 

t is of interest to 
prosecution or defense 

firearms. The work is 
nted and illustrated. It 
ated therein with care, 
| identification of the 

es used in firearms generally, 
tomicrography, tool 

ture and rifling of pistol bar- 
signatures on 


f the 
Ot til 


{ 
ms. However to the 


‘esting part of the book is prob 


rement f the tables oft cases 
n, wherein the identi 
testified to by ballistic 
re well handled, and in par 
tt - one of the cases of 


he identification of fire 


the comparison of the mortal 

from the suspected firearms 
testimony, both direct and in 
the various experts, is shown 


reat interest The book 

f the authorities on fire 

1 of presentation of evi 
, 


id a well thought 
direct and cross-exam 


H. CORNWELI 


y Stanley F. Brewster. 
& | Pp. 175.—Generally 
| very little knowledge 
ics of our courts; his only 
nsational and dramatic side as 
tion pictures. “Twelve 

yn of the whole judicial 
erestingly and in an elementary 
f which both civil and 
explanations as to how 
function of various court 
very thorough picture of 
ries to the entry of a 
d should be read by 

ire to become acquainted 


t! \merican judicial system 
is elementary that lawyers 
mtents, and ordinarily it 

vy library, yet it should have 


a prominent place in all public libraries, in the hope 
that the public may be better informed as to court pro- 


Chicage WittiAM McKINLEY 


Administrative Legislation and Adjudication. By 
Frederick F. Blackly and Miriam E. Oatman. 1934. 
Washington: The Brookings Institution. Pp. xv, 296. 

New Federal Organization. By Laurence | 
Schmeckebier. 1934. Washington: The Brookings In 
stitution. Pp. ix, 199. 

Current delegations of power under the New Deal 
have already become the subject of judicial review. It 
is significant that a book should appear under a title 
which links legislation and adjudication, for both op 
ponents and supporters of the widespread delegation 
of authority to the executive must recognize the degree 
to which the one is involved in the other. The authors 
of the first of these volumes have provided the first 
clear and impartial presentation of the whole process of 
delegated legislation which has yet appeared in this 
country. It is their purpose, on the one hand, to ex 
plore the actual operation of delegated legislation (and 
in this the pre-New Deal development is also carefully 
considered) and to describe the process which converts 
congressional policy into specific and detailed decisions ; 
and, on the other, to indicate the limits which the courts 
and administrative tribunals themselves have placed 
upon the exercise of discretion. It is impossible to trace 
the careful analysis which the authors give to various 
aspects of the problem; their conclusions as to legisla 
tion may be briefly summarized : 

“The legislature must inevitably give over more 
and more power of sub-legislation to the executive and 
administrative authorities. It cannot be doubted that 
there are many advantages from such delegation. Side 
by side with these advantages, however, there are many 
dangers. These can be overcome only by the competent 
exercise of its power by the legislature itself; by dele 
gating sub-legislative power to the proper authorities ; 
by the establishment of correct relationships between 
the legislature and the sub-legislative authorities; by 
adequate control over sub-legislation, exercised by some 
kind of judicial authority; and by the employment of 
certain technical methods of control.” 

To carry out these processes they suggest four 
specific methods: that all rules and regulations shall be 
prepared in a specific form, published and made ac 
cessible; that all be issued in the name of the Presi 
dent ; that all be prepared and reviewed administratively 
to insure their harmony as to orders issued by different 
departments and their conformity to the legal basis of 
congressional delegation of authority; that all rules be 
subject to review by the Supreme Court as to consti- 
tutionality and by a series of proposed administrative 
courts on questions of law, 

Their conclusions as to administrative adjudica 
tion are in much fuller detail. The administrative 
courts which they propose should “not control public 
policy or the discretion vested in administrative bodies 
by the legislature” but should have complete authority 
to review administrative legislation or actions as to their 
conformity to delegation. They propose the consolida- 
tion of all existing forms of appeal under the system 
of administrative courts with a uniform procedure, 
while enforcement of decisions as to whether admin- 
istrative acts have been ultra vires should be vested in 
these courts. They suggest the necessity of simple and 
inexpensive hearings, and the publication of the de- 
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dministrative courts which should them- 
reasoned and not merely formal. 

The authors have provided not only a suggestive 
program for the reform of delegated legislation in this 
country but have provided to lawyers and laymen alike 

survey of its present de- 
in this country. 


: ‘ | - 
cisions ot the a 


selves be 


a brief but comprehensive 
velopment and application 

Mr. Schmeckebier’s volume is a summary of the 
New Deal been set up, with a 
careful referencing of all their essential legislative his 
tory and basis. He has grouped them under five main 
labor relations, eco- 


agencies which have 


headings—loans and insurance, 
nomic emergency organizations, co-ordinating and 
planning organizations, and miscellaneous permanent 
and temporary organizations. It is to date the most 
useful single volume upon what may well be called the 
proliferation of administrative units during the first 
year and a quarter of Roosevelt administration. It 
will prove a useful reference volume to anyone who is 
concerned with Washington activities 
PHILLIPS BRADLEY. 


Amherst College 
Leading Articles in Current 
Legal Periodicals 


The Journal rJ 


tion Commission Re senmnaaal 


\pril (Chicago)—Federal Avia 

ations; The Report of the Fed 
eral Aviation Commission: A Commentary, by Robert Kingsley ; 
An Explanation of the Lea Bill (H. R. 5174), by John H. Wig 
more and Fred D. Fagg, Jr.; Air Transport Obsolescence, by 
Herbert FE. Dougall and Newton K. Wilson. 
April (University, Va.)—An Eng 
lish View of Mortgage Deficiency Judgments, by R. W. Tur- 
ner; Wasting Assets and Amortization, by Herbert Barry; The 
Corporation Act and the Election of English Protestant Dis- 
senters to Corporation Offices, by Charles F. Mullett. 


Minnesota Law Review, April (Minneapolis)—The Con- 
templation Rule as a Limitation Upon Damages for Breach of 
Contract, by Charles T. Mc( ormick; The Torrens System of 
Land Title Registr: by R. G. Patton; The Wage Assign 
ment Problem, by Albert F. Strasburger, Jr. 


The Journal of Criminal Law and Criminology, March- 
April (Chicago)—Judicial vs. Administrative Process, by Wil 
liam A. White; The Briggs Law of Massachusetts, by Winfred 
Overholser ; The Prosecuting Attorney and his Office, by New- 
man F. Baker and Earl H. DeLong; The Chicago Police De 
partment, by E. W. Puttkammer; Probation and _— ilitation, 
by Philip Lutz, Jr; Psychotherapy of Criminals, by Ben Karp- 
man; Chicago’s Criminal I nderworld, by John Landesco; At 
tempts to ite and Obliterate Finger-Prints, by Harold Cum 
mins: Bibliogr  ~ of Firearms Identification, by Allen Pen 


nell Westcott 


, , : 
Virginia Law Neview 


llinoits Law Rez 
Common 
and Harold Koven; 
Homer F. Carey and Alfred ] 


April (Chicago)—Renovation of the 
I Decisis, by Albert Kocourek 
Protection of Creditors by Estoppel, by 
l Cilella; Hot Oil on Uncharted 














Seas of Powers, by George K. Ray and Harvey 
Wienke; Interests, by Leon Green 

_ Univers f F 1 Law Review, April (Philadel 
phia, Pa he Gold Decisions, by John Dickinson; Excep 


Liability of Trustees, by David B. Zoob: The 
Statutes Declaring Instru- 


tions to the 
Interpretation of the N. I. L. and 


ments Void Freder K. Beute 

Yale Law Journal, March (New Haven, Conn.)—Apologia 
for Jurisprudence, by Thurman W. Arnold; Legislative 
Changes in the Law of Equitable Conversion by Contract: IT, 
by Sidney P. Simpson: Price Movement and Unstated Ob- 


jections to Defective Performance of Sales Contracts, by Law- 
rence R. Eno 


Cornell Laz uarterl April (Ithaca, N. Y.)—Tort Con- 
tribution Practice in New York, by Charles O. Gregory; The 
Felony Murder Doctrine and its Application under the New 


John W. MacDonald; The 


York Statutes, by Albert F. Arent 


Extraterritorial Effect of the New York ratorium, 
by Parker Bailey, Charles Keating Ric« 

University of Cincinnati Law Review, 

“Some Ancient Laws” by Benton S. Op 

on the Proposed Amendment of The Oh 
mission Law, by Irwin S. Rosenbaum 

Tennessee Law Review, April (Knoxvill Tenn. )—The 
Work of the Division of Investigation, United States Depart 
ment of Justice, by John Edgar Hoover; Fu I Aspects 
of the New Deal from a Lawyer’s Standpoint, by John W 
Davis; Allocation of Taxes on Earnings Arising from Inter 
state Business, by M. P. O’Connor 


h (Cincinnati) 
ner; Comments 
Utilities Com 











Georgetown Law Journal, March (Washington, D. C.) 
The Gold Clause Cases in the Light of History, by Phanor J 
Eder; Constitutionality of the Tennessee Vall Project, by 
Francis X. Welch; “Good Faith” in the Ir ion of Proceed 





ings under Section 77B of the Bankruptc) John Gerdes ; 





Triaf Juries in Canadian Criminal Practice George H 
Crouse; Some Observations on the Registral y of Track 
Marks, by Richard Spencer 

Columbia Law Review, February New York City) 


and Eco 
and the 


Force and the State: A Compariso1 l 
nomic” Compulsion, by Robert L. Hale; Tort Liability 
Conflict of Laws, by Walter Wheeler Cook 

Oregon Law Review, February 
statement of the Law of Contracts, witl 
tions 148-162, Chapter 7), by Charles G 
eral Anti-Injunction Act, by W. P. Riddles 








Why Organize a Junior Bar Conference? 


(Continued from page 287) 


spoken champions of the existing been 
and are lawyers. 

In a period of marked change, when —— men 
are striving to re-make the economic map, the so- 


cial fabric, and even the structure of institutions, 


the constructive and creative work is — done, 
and largely led, by lawyers, members of the Amer- 
ican Bar Association. Lawyers are rarely found 
in one camp or the other, merely because they are 
lawyers. They divide and act, as citizens divide 
and act, according to a great variety of reasoning, 


motives, and background. 

I grant to anyone that lawyers, as a class, are 
impatient with mere agitation and destruction. 
Their instincts are to define and make concrete, 
within the limits of practicality. They prefer to 
build rather than to destroy 10 one who visits 
Washington these days can y with any 
view that lawyers are immune to new ideas or un- 
willing to do anything but obstruct the changes 
desired by other people. 

[ suspect that, 
conservatives of this country 
and on the 


come away 


when emergency passes, the 

found 
in the towns and villages, and in 
the younger men and women who have the longer 
stake in the permanence of American institutions 
and in the preserving of hope and opportunity for 
individual enterprise. On the other hand, we see 
not a few of the older men who are willing to 
sacrifice every instinct of fait Play and every prin- 
ciple of American governme throw it all to the 
dogs, for the sake of headline and a 
transient place in the political and social life of 
Washington. 


real will be 


farms, 


a first page 


‘There are high adventures for this hour,” 
great tasks for the Bar, young and old. Bulwarks 
need to be builded deep and secure, to prevent 
transition from becoming destruction We all 


welcome the organization of the Junior 
nserving force, 


should 
Bar, the enlisting of a vital and c 
as the American Bar faces the future 
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Criminal Proceedings 
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an exceptional 
ost people appreciated that it 
cast Naturally, there was 
as to whether or not Amer- 
in Cl | procedure could be judged by the 

undoubtedly did excite 
ling criminal procedure 
specially among lawyers 
general differences 
‘itish criminal trials. This 
deal with the ordinary 
ocedure as exemplified in 
| attempt rather a com- 
psychological and pro- 
es in the trial of criminal cases in 


H tmann Trial, which was closely fol- 
ingland by the general public and 


is, Or course, 





interest and 
lue to American lawyers who are not 
with the trial of crim- 
hould think it is generally 
England are conducted in 
- and dignified manner. I venture 
ractically all Americans who have 
| procedure and have them- 

criminal trials in England have 
rged the British criminal courts upon us as ad- 
1 hav suggested numerous 
iminal procedure based on 
rience. It will be suf- 
hief Justice Taft who 
ressed his admiration for the conduct 
es in England and persistently urged 
in criminal courts based upon 


parison should be of 


[ ar rom maintaining that we should copy 
trial of criminal 
Ast not easy to make my English friends 
it the basic national characteristics 

evitably manifest them- 
le form of activity and 
| criminal procedure. 
mind that England 
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ngolis] even in the 
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I neg 2¢ studied law at Oxford Uni 

8 at the Universities of Freiburg and Berlin 
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is an old country, highly centralized in its admin 
istration of justice, imbued with centuries of ancient 
traditions and composed of a small country in area 
inhabited by a relatively homogeneous law-abiding 
people. The United States is almost the antithesis 
of England in all these respects. The most one 
could expect is that we should take from English 
experience only those possible beneficial changes 
which are adaptable to our people and conditions. 

A few days ago an article appeared in a Lon- 
don daily newspaper entitled “Was Hauptmann 
Innocent?” and signed by “Eminent English 
3arrister.” It may be remarked in passing that 
Barristers and Solicitors—who form the two 
branches of the legal profession in this country 
are not permitted to sign their names to legal 
articles in newspapers. The author of this article 
weighs the evidence in the Hauptmann case and 
concludes “that the evidence adduced at the trial 
would have been sufficient to prove him guilty here, 
though according to our standards he did not have 
a fair trial.” This probably represents the opinion 
of most English people whether lawyers or non- 
lawyers. 

I feel sure that this quotation from an English 
barrister which received widespread publicity will 
shock most American lawyers, for, while they 
might strongly regret certain features of the Haupt- 
mann trial, especially the crude publicity which 
tended to make it almost a theatrical affair, never- 
theless they do feel that the prisoner had a fair trial. 
English opinion is not based primarily on a criti- 
cism of the ordinary rules of evidence and proce- 
dure, for in New Jersey these are to a great extent 
derived from England. I think that this English 
criticism involves a study of the basic differences 
in the trial of criminal cases in the two countries 
differences which in the nature of things can per- 
haps best be explained by a lawyer who has had 
personal experience in the trial of criminal cases 
both in England and in the United States. I well 
remember when I began to appear in English crim- 
inal cases, after similar trial experience in the 
United States, how forcibly certain fundamental 
differences struck me and these may be of interest 
to American lawyers. 

The author of the English newspaper article 
states that, “before the trial began, newspapers, 
lectures, and broadcasts had been allowed to pub- 
lish such outrageous statements that public opinion 
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was convinced of Hauptmann’s guilt before he 
came into court. One newspaper said, ‘eminent 


lawyers are convinced of Hauptmann’s guilt.’ He 
was generally referred the ‘criminal.’ There 
a paper in America that did not 

| ninety percent of them prejudged 
it against the accused ich an atmosphere could 
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page 441 as follows: “The publication in any news 
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contemptuous 


2 K.B. 432): nor can the printer (Ex Parte Jones 
(1806), 13 Ves. 237: Rex v. Davies (1906) 1 K.B. 
32)”. See also Req. v. Parnell (1880), 14 Cox C.C. 474; 
In re Stead, Reg. v. Balfour (1895) 11 T.L.R. 492; 
and Rex v. Tibbits (1902) 1 K.B. 77. 
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\merica is seldom enforced and that newspapers, 
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sensational cases. It is unfortunate that this rule 
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that in England the slightest 

rules as tending to prejudice a 
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en at the trial and the right of challenge 
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newspaper comment and other pub- 
Unite State Whereas in England, 
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elve persons of a panel are 
link, however, that 

prevent the strict enforcement in 
contempt of Court. 


ites the difficulties in 





the American Federal System of the 
ne State attempting to control improper 
an er State by their contempt 
ecially a e court is not authorized 
contempt against another Court since 
lings are substantially criminal in their 
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t render p ble the strict enforce 

se rules in America as in England. 
practice a forbids any comment on 
itters during the course of any judi 
ngs Ni paper reports during the 
ial in England are also limited to the 
as those before trial and here again, 
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contempt of court. On this point the 
I l ticle Says “Before the 
ecution published a strip of pic 
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ranson is left on the window ledge 
tempt to bias opinion and through it 
In England it would certainly have led 
tion being quashed on appeal.” I 
nt out that further instances could be 
nly too easily It may well be that 
mments during the course of a trial 
reach the eyes of a jury, but in any case 
the dignity of judicial proceedings and 
rse the trial becomes one by newspaper. 
s thought that we should adopt this 

Kime 

become much worse when Counsel on 
give repeated interviews to the press 


uring the trial in which they com- 
tnesses, the facts of the case and in 


angles of the trial. In the Hauptmann 
ney-General Wilentz and Mr. Reilly gave 
terviews to the newspapers, especially 
veek end adjournments: a few instances 


On January 14th, 1935, a New York 


stated that, “the defence and prosecu 
1 over the week end to carry on the 
public press.”” In the same edition it 
that Reill -ontinuing his policy of re 
| ress beforehand, said that 
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Hauptmann would be the first defence witness to 
take the stand . . .” On January 4th, 1935, a 
New York newspaper reported that, “at the eve- 
ning press conference at the Headquarters of the 
prosecution in the Hotel Hildebrecht, Trenton, Mr. 
Wilentz said that Mrs. Lindbergh’s testimony ‘was 
loaded with importance and contained something 
very vital to our case.’” Such interviews are really 
inconceivable in England and had they taken place 
in a similar case in this country both counsel would 
have been disbarred. The result of the practice in 
America is that the Court and the proceedings lose 
dignity, the case becomes a trial by newspaper and 
radio and a sensational trial becomes a national 
theatrical affair. 

The first and most important reform therefore 
in my opinion to be pursued in American criminal 
procedure is to adopt the English practice of per- 
mitting newspapers to print only fair and accurate 
reports of any proceedings and any improper com- 
ment whether in print or by speech should be 
severely punished. It would be desirable not only 
to establish this principle of practice but also to 
build up the tradition that all comment on a matter 
sub judice is unfair and unethical. 

I believe that many people in America and 
most lawyers would agree with the adoption of this 
rule. Thus, the other day one of the leading and 
most respected publicists in America concluded an 
article on the Hauptmann case with these remarks: 
“Perhaps the time is not too far distant when, re- 
sponding to a deep revulsion of popular feeling, the 
publicity in cases like this will be deflated. Some 
day a Judge will rise up and become famous by 
using an iron hand to maintain the dignity of his 
court against those who seek publicity or pander 
to it. It would do much toward making justice 
more swift and more certain. I believe it would 
be popular. Although we have all read about this 
case avidly and had our Roman holiday, most of 
us would have rejoiced had the judge used all his 
authority to insist that the case be tried in his court 
room and nowhere else.” 

Somewhat along these lines and perhaps even 
more dangerous was the startling innovation of a 
public radio broadcast by Mr. Reilly during the 
course of the trial. In a New York newspaper of 
January 5th, 1935, there appeared the report that: 
“Last night, in a most unusual manner, Reilly had 
broadcast the defence theory of the case from the 
radio station at Trenton. He declared that ap- 
parently five persons were involved in the crime 
and that the baby was never carried down the 
ladder as contended by the State but through the 
house. . .” I do not know whether there were 
other radio speeches by either counsel during the 
course of the trial but I feel sure that a great sec- 
tion of the American lay public and most lawyers 
are opposed to this way of trying a murder case or, 
for that matter, any other case. I am not criticiz- 
ing Mr. Reilly for undoubtedly he felt that this 
radio publicity would perhaps off-set in some meas- 
ure the prejudicial nation-wide publicity already 
in existence against his client. My point is that 
this practice should not continue and just as it 
would be disallowed in England and punished 
severely as a contempt of court, so should it be pro- 
hibited in the United States. I believe it to be a 
most dangerous innovation and contrary to all ac- 
cepted Anglo-Saxon ideas of conducting judicial 
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is their honest belief and conviction that he is a 
murderer. Otherwise, there would be no clamor 
if there is one.” And finally, “And let me tell you, 
men and women, the State of New Jersey and the 
State of New York and the Federal Authorities 
found that animal, an animal lower than the 
lowest form in the animal kingdom, public Enemy 
No. 1 of the world, Bruno Richard Hauptmann; 
we have found him and he is here for your judg- 
ment.” 

Such statements by counsel for the prosecu- 
tion in England would have been most improper 
and without any doubt the Judge would have 
stopped counsel from making such statements to 
the jury and at the same time would have adminis- 
tered a severe rebuke to him. He would also have 
been severely censured by his Inn of Court. In 
England Hauptmann’s cross-examination or the 
prosecution's final speech to the jury would have 
resulted in a successful appeal. 

I should not like it to be thought that through- 
out this article | am personally criticizing counsel 
on either side in the Hauptmann case. Both Mr. 
Wilentz and Mr. Reilly were naturally enough con- 
ducting their respective sides of the case in the pre- 
vailing and generally accepted manner and cer- 
tainly under most difficult circumstances. I have 
merely taken the Hauptmann case as illustrating in 
an exaggerated and extreme way certain funda- 
mental defects in American criminal procedure and 
bringing them into relief and in somewhat striking 
contrast with English criminal practice. Nor do I 
wish to omit mention, for fear of being misunder- 
stood, that there are numerous differences in Amer- 
ican life that for many years to come will prevent 
American prosecutions from approximating those 
of the English. It must always be appreciated that 
when kidnaping, gangsterdom and other lawless- 
ness and even corruption exist as they do in the 
America of today, the prosecution of a difficult 
criminal case in the United States is not as simple 
a matter as it is in England. In this article, I have 
been concerned merely with pointing out the differ- 
ences in criminal trials in both countries and sug- 
gesting a possible goal towards which to work—a 
goal based on centuries of experience in England. 

As stated in the beginning of this article, I be- 
lieve it to be the general opinion in America that 
while Hauptmann had a fair trial the publicity was 
deplorable and it became too much of a trial by 
newspaper and radio. I think it will be generally 
agreed therefore that the first and most important 
reform is to curb to a great extent the power of the 
press and radio and gradually to adopt the English 
practice to the greatest extent possible, with regard 
to improper comment on matters sub judice. The 
suggestions I made with regard to making the 
criminal court proceedings more dignified, not only 
would ensure that a prisoner had a fairer trial but 
would help also to gain popular respect for our 
courts, judges and lawyers, such as exists in Eng- 
land. Furthermore, I believe that we should gradu- 
ally work towards the English idea of a prosecution 
in our own practice. My experience of trial work 
in both countries convinces me that we shall be the 
gainers if we adopt these changes which are sug- 
gested by the Hauptmann case and reinforced by 
centuries of English experience. 


have 
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Recent Legislative Election of 
Supreme Court Justices 
In Rhode Island 
os gach + of Article X of 
Constitution 


lows: 

“The judges of the court shall be 
elected by the two houses in grand committee. 
Each judge shall hold his office until his place be 
declared vacant by a resolution of the general as 
sembly to that eff resolution shall 
be voted for by a majority of all the members 

it may originate, and 


Island 
fol- 


Rhode 
1 


iC@S as 


the 
adopted in 1842 provi 


supreme 


ect; which 


elected to the house in which 
be concurred in by the same majority of the other 
house. Such resolution shall not be entertained at 
any other than the annual session for the election 
of public officers; and in default of the passage 
thereof at judge shall hold his 
place as herein provided. But a judge of any 
court shall be removed from office if, upon im- 
peachment, he shall be found guilty of any official 
misdemeanor.” 
The original 


said session, the 


designated for the elec- 
tion of officers was abolished by amendment bu 
a general session of the General Assembly meets 
January Ist each year. 

On January 1, 1935, within four minutes after 
the Senate had sworn in its entire membership, on 
motion by the Democratic Floor Leader without 
debate, a resolution was passed declaring vacant 
the seats of the Chief Justice and four Associate 
Justices of the Supreme Court. The House of 


session 


Representatives at once concurred and Governor 
Green signed the act. The General Assembly in 


Grand Committee then proceeded to elect a new 
Supreme Court consisting of the Democratic Floor 
Leader of the House as Chief Justice, and one of 
the Democratic Congressmen, a Democratic As- 
sistant Attorney General and two Republican mem- 
bers of the Superior Court as Associate Justices. 
The General Assembly ended the term of office of 
the Republican Sheriff of Providence County who 
provides deputies for the Supreme Court and also 
abolished the Public Safety Board of the City of 
Providence in charge of the police in the locality 
where the Court As a result the whole ma- 
chinery of the executive branch of the Government 
which might have been available in a contest as 
to the ousting of the Supreme Court was put into 
the control of those who had deposed it. 

A majority of the House of Representatives 
which concurred in these actions was Democratic. 
The State Returning Board had certified to the 
election of twenty- Republicans and twenty 
Democrats to the Senate, but the Democratic Lieu- 
tenant Governor refused to seat two of the Re- 
publicans because of protest. A’ Committee of 
three was appointed to count the twenty-six hun 
dred forty ballots cast, which they did in two hours, 
and the Democratic candidates were seated. Dur- 
ing this proceeding, the Lieutenant Governor de- 
clared motions carried on voice votes and refused 
to recognize Republican Senators on their feet de- 
manding recognition and a roll call, which is guar- 
anteed by Sec. 8 of Article IV of the Constitution 


sits. 


wo 


of Rhode Island upon the request of one-fifth of the 
members present, and also refused to allow steno- 
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graphic notes of the proceedings to 
roll call was granted until most of the 
members, 
left the State House. 

The Supreme Court Justices thus 


finding their presence of no effect, 


removed had 


held office for periods of from five to thirty years. 
Chey had all been elected as Republicans, but ex- 
cept for a few bitterly contested election cases, no 
partisan criticism ever was directed at them. In 
accordance with custom, they had gone to the 


the 
inauguration. There was a delay in the convening 
of the General Assembly, but they waited patiently. 
As the hours rolled on there came to them rumors 


State House at noon on January Ist to attend 


of the contemplated action. Finally, about 5:30 
P. M., a Justice of the Superior Court informed 
them of the action about to be taken and at the 


request of some of their friends in the General As- 
sembly, they dofted their robes and departed This 
was well, for by the time of the inauguration, they 
were no longer Justices, since their suc 
been elected. The next morning they met at the 
Supreme Court Chambers, considered the Act re- 
moving them from office, the lack of officers to up 
hold them in any resistance to the carrying out of 





ors had 


the same and decided to hand over their papers to 
the newly elected Justices, upon which they were 
to be pensioned in the same manner as Justices re- 
signing from the Supreme Court voluntarily after 


being eligible for retirement. 

Upon the docket of the Court January 1, 1935, 
were over thirty cases which had been argued, 
upon which the Court was preparing « The 
Justices announced that these cases 


pinions. 
| 


vould be 


new 
reargued and this is now being done. 

The legality of the method of seating the two 
senators whose seats were protested has not been 


The only judicial forum for test- 


1 
i 


judicially tested 
ing such legality is the Supreme Court 
i Justices of that Court are a « 

Court only if the Senators declared seated 
legally ’ d. For the Court to upset the seating 
would be to declare itself out of office; and if out 
f off should, of course, not hand down any 
unless it might be “Per Curiam. 
Needless to say, 
iad the academic leisure or temerity to raise 
interesting question. The Republicans say the 
whole action is illegal. The the 
Republicans got just what they deserved Many 
the . f 
deserve 


e pres 
] 
| 


e jure 


were 


wmnins 
Ollll 


ent tunct 1g’ 


electe 


ot office, it 
decision at all 

Coram Non Judice.” no one has 
1, j this 


Democrats say 


7 + 


Bar say the State of 
received : 
the minds of 


thoughtful members of 
Rhode Island did not 
namely, the complete destruction in 


what it 


the inde 


most of its citizens of any thought of ind 
pendence of the judiciary. 
Binder for Journal 
[he JouRNAL is prepared to furnish a neat and service 
able binder for current numbers to members for $1.50 
The price is merely manufacturer’s cost plus expense of 
packing, mailing, insurance, etc. The binder has back of 


art buckram, with the name “American Bar Association 


Journal” nped on it in gilt letters. Please send check 


with order to JouRNAL office, 1140 N. Dearborn St., Chi- 
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NATIONAL 


BAR PROGRAM WORK IN DISCIPLI- 


NARY PROCEDURE, UNLAWFUL PRACTICE 
AND JUDICAL SELECTION 





Y the adoption of Enforcement of Professional 
thics as a subject on the National Bar Pro- 
ram, the American Bar Association recog- 


f disciplining unethical law- 
pledged itself to bring to the attention 


bar ass itions the necessity for thor- 
g gorous work in detecting and punishing 
ffenders against the canons of the profession. 
st step in this direction was the secur- 
‘ rmation as to what was being done at 
he p1 nt time through a survey, results of which 
vere | hed in March in a pamphlet concerning 
‘Di nary Proceedings.” This included an ac- 
unt methods used in each state and the actual 
numl reprimands, suspensions and disbar- 
ent r the period from 1929 to 1934. Even 
is efforts, figures on the number and 
resu ciplinary actions in the past five years 
were tainable from only a little over half of the 
y I ome of the others it is impossible to 
cet t firures. For instance, in Texas it would 
y to make separate inquiries in each of 
the 250 counties of the state. It appears that in 


many places no systematic records are kept, and 
format btainable is that given from 
e chairmen of local committees. This 
is in tive of the haphazard system of procedure 
hicl exists in many states. The American 
Bar Association cannot change those conditions, 
I lling f the lawyers of those 
tates to the situation, it hopes they will take action 





of tl .ccord 

Information contained in the pamphlet men- 
tioned ith the addition of some figures which 
have been secured since its publication, is given 
DIS NARY ACTIONS REPORTED AND RATIO 


O] MBER OF CASES OVER FIVE-YEAR 
RIOD 1929-1934 TO NUMBER OF 
PRACTICING LAWYERS 
Per 1,000 Lawyer 





Total Population —_ 

a Seanen. Ti = Repri Suspen- Disbar 

, aamale mands sions ments 
Mla ; é 1.8 3.1 
Ari ‘ 3.7 0 3.7 
Cal ac ) 8.7 9.4 4.2 
, g 58 32 5.1 
Dist 0 0 1.4 4.3 
id ~ 17 3.4 12.0 
11] or 88 S 2.1 7.6 
Ir 0 v ° : 
- » > 285 0 8 
~ } 13 0 5.5 
Ml 0 4.3 3.2 3.6 
uM 1.9 1.9 10.8 
Missis > { 1.6 1.6 
M - = 14 
~ ae ( ‘ 129.9 17.3 4.3 
New 1 4 28 0 11.0 
sis 50 e ) 1.4 0 7.3 
Nort! : 4 > 4 0 8 
Oklal u ; ae rr 
Oreg« ™ ; . - “2 
cee . ) 2 } 1.1 
; 0 14.8 10.4 1.5 
Soutl . , , 9 0 4.4 
Utaht 4 ; a 

\ ermont v 2 . - 
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Washingtont s 1 5 3.5 4 2.1 
West Virginia§ 0 3 5 0 1.9 3.2 
W ISCOMSIN ..... 4 5 14 1.5 1.9 5.4 
Wyoming aes 3 2 10.0 6.6 


*1929-33 only. 

71933 only. 

$1930-34 only. 

§ Estimate. 

No complete statistics are available in states other than 
those listed above. Because of new procedures inaugurated in 
Kentucky and Missouri, no figures are yet available from those 
States. 

Reports from some localities where state reports are 


missing are as follows :* 
Total 

Repri Suspen Disbar 

mands sions ments 
Atlanta, Georgia : ; ‘ 8 
Cumberland County—Portland, Maine... 1 0 4 
Detroit, Michigan ‘ aided —— 15 28 
St. Louis, Missouri (Jan., 1932-Sept., 

GSE) sc cvccecccvvcee os ose ‘) ‘ f 
Essex County, New Jersey........ 6 11 14 
Association of the Bar of the City of 

ss eer es dei’ os ae 27 105 
Cuyahoga County—Cleveland, Ohio 5 6 26 
Columbus, Ohio (1933 and 1934) . 3 2 6 
Le. CI ideeccens ; 50 0 1 ; 

l q 


Memphis, Tennessee .. és : 75 


*Except where otherwise noted the record is for five 
years 


The greaf variation in these figures cannot be 
due entirely to differences in the number of un- 
ethical lawyers in those states. The table shows 
very clearly the need for more intensive consider- 
ation of this subject in many states and a careful 
planning for improvement of the disciplinary meth- 
ods used. 


Unauthorized Practice of Law 


No subject of the National Bar Program has 
received more attention from state and local asso- 
ciations than that of the unlawful practice of law. 
Almost 200 associations have committees on this 
subject, and the little monthly pamphlet, “Unau- 
thorized Practice News,” published at American 
Bar Association headquarters, which furnishes in- 
formation regarding the latest decisions, develop- 
ments, and committee activities in this field, now 
has a mailing list of over 1,600. 

Some particularly interesting decisions which 
are of interest to all commitees have been lately 
rendered in reference to unauthorized practice. In 
an opinion by the Supreme Court of Massachusetts, 
it was declared, in answer to a query of the state 
Senate, that while the Legislature could forbid 
practice of the law by corporations or associations 
or by individuals other than members of the bar, it 
was not within its competency to pass legislation 
designed to permit such practice of law by others 
than members of the bar. In re. opinion of Justices, 
194 N. E. 313 (Mass. Jan. 30, 1935). More recently 
the Supreme Court of Ohio has issued a writ of 
prohibition preventing the State Industrial Commission 
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from permitting laymen to appear before it, repre 
senting claimants other than themselves. A report 
has also been received of a decision of a trial court 
in Richmond, Virginia in reference to collection 
agencies, which wiil be of great importance if sus 
tained by the Supreme Court of that state. The 
decision held that a collection agency had no right 
to hold itself out as 
employing lawyers for others to collect claims or 





raging in the business of 


to prosecute suits, nor should it have any interest 
in the fee earned by the lawyer for his work. This 

that the collection 
ir indirectly convey tl 


e to the opini 
go It t 
! 


ot directly 


means, accordi1 
agency “should 
impression to the creditor class that as a legal part 


' e 
of its work it will employ, or select, or assist in the 
employment or selection of a lawyer by the creditor. 
It means, further, that the association should have 
no contract to receive any pecuniary benefit from 
the employment of a lawyer \ copy of this opin 
ion is available on request to the American Bar As 
sociation. 

A suggestion for a national meeting of members 
of committees on unauthorized practice has been 
received by the American Bar Association Com 
mittee and is being given consideration. There will 


4 


be an open meeting of that committee at the time 
the Association meets in Los Angeles next July to 
which all members of state and local committees 
and others interested will be invited. There is also 
under consideration the project of arranging for 
several regional meetings during the coming year. 


Selection of Judges 


In view of tl 


been shown by the bar 
the matter of judicial selection, another question 


1e extraordinary interest which has 
uring the present year in 


naire has just been sent out on that subject to the 
active bar associations of the country Any com 
mittee on this subject which does not receive a 
questionnaire to fill out should communicate with 
the American Bar Association headquarters. The 
ns a review of the 


introductory statement conta 
different kinds of plans which have been proposed 
for adoption by legislatures or by the people during 
the past year in the form o ynstitutional amend 
ments. It reads as follows: 

“Last year a questionnaire was sent out by the 
American Bar Association on the subject of judicial 
selection and answers were received from a num 
ber of associations This information was tabu 
lated and published in the September, 1934, num 
ber of the American Bar Association Journal. 

“Since that time California 
tutional amendment providing for appointment 
subject to a subsequent check by the electorate, and 





has passed a consti 


a number of other states have proposed definite 
measures in reference to methods of choosing 
judges. In another half dozen states committees 
are giving serious attention to the desirability of a 
change. In view of these developments, it is con 

sidered expedient send out another question 

naire to find out what is the present sentiment of 
the bar. While the questions on the following 
pages are similar in some respects to those asked 
last year, emphasis is put rather definitely on the 
question of an appointive judiciary and the various 
methods by which appointments can be made. It 
i connection of this 


+ ' int 


Is unnecessary 
subject with the administration of justice, and it 


will be greatly appreciated if this questionnaire can 
be referred to a special committee for answer where 





no bar association commitee on judicial selection 
now exists [t is unquestionably true that there is 
now more interest in the subject of improvit g OUI 
methods for selecting judges than at any time in 
the immediate past. With this in mind, various 
plans, which have been submitted to the current 
legislative S¢ ions or to the people the rm ol! 
constitutional amendments, are given be! 

your informati 


California—The Commonwealth Plan 























\ constitutional amendment which was pas N 
ber by a vote of 810,320 to 734,857 applied to t : 
Ce 1 the District Court of Appeals uC 
to ay to the Superior Court judges in 
of the people in that county It provides that whenever a 
vacancy occurs, the Governor shall have 1 t 
the ofhce, subject to confirmation by a boa nsisting of 
the Chief J é he Supreme Court, the P Justice 
of the D ( Appeals for the district which tl 
vacancy occurs, and the Attorney General Su uppointee 
then serve ntil the next general elect lis ni 
appears w it position on the ballot a 1estion is 
presented t tr voters “Shall J 1dge e « cte¢ t 
the office the te expirin 4 
ot those voting vote “yes” the judge enter ; the sam 
ter f e as at present, but if the majority vote 
there is a va ncy to be filled by appointment 
has been stated \ny judge holding a position affected by the 
amendment r an udge hereafter elected t cn a f 
tion may, at the end of his term of office ( e a candidate 
to succeed himself Otherwise the Governor nominates the 
candidate subject to confirmation by the board l Ss name 
appears on the allot in the same m I | € ad 
een evi« apr nted or elected ag 
his record for reelection 
Florida.—Designation by the Bar 
\ stitut amendment t be 1 t i 
ent sess ft islature provides that $ § 
be appointe e Governor on rec I a 
tic l er the rcuit for w t sf i 
. te i A IT ndation > t ‘ ‘ et 
t er t be pres¢ ved 
the Gove ged t appoint ( s 
re n r 
| s t ded that until the I i ive 
prescribed anothe ethod, the recommendatiotr ull be made 
by secret illot at a duly called meeting rt itt 
the circuit where a vacancy exists 
Kansas.—Nomination by the Bar 
\ miuttes f the state bar has re me ¢ the a 
providing { ppointments to fill vacancies r 
trom lists of eligibles to be submitted by the r, five names 
tl Supreme Court appointment 
( appointments. Under the t é 
of nar N y secret ballot of t s t 
bars unde s to be laid down il ¢ 
l Judg ted would rig re t 
candi aching the é 1 t 
\ sl t e ce 
mutt the ¢ ite wit n r 


Michigan.—Nomination by Judiciary Commission 





\ nstitutional amendment, defeate t state senate 
vas reé ‘ t Michigan State | 
p vided that , the ccurrence ot! 
ta 1 i t ré¢ rd d ! I 
I Suc s r i iry 1 
should ls ‘ appoint fr 
inations mad the Judiciary ( ss three 
judges selected the Supreme Court, three attorneys sel 
y the governor and three laymen selected 
“It further rovided that the legis! 
law for a referendum whereby an irt 
1 elect its 1ages 


Utah.—Nomination by the Bar, Removal 
by a Bar Committee 


\ re lut proposing an amendment 
is be lefeated | the 





ror 





JRL Lat) 
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ECT FEDERAL CONTROI 





District Court judges be 
a list of names selected by 
means of a secret ballot 
mn Five nom 
of a Supreme Court ap- 
in the case of a District 
ous districts. Judges 
ess charges of failure 
eir office should have 
uublic hearing by two 
ttee of 15 lawyers appointed 
ose annually by the 
proceedings should have 


issioners 





‘ n 
r 


Washington.—Appointment by Commission 


or f Washington has 
however, adjourned 
P ) nent of judges 


OF PETROLEUM PRODUCTION 
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of the Superior and Supreme Courts and of court commis 
sioners by a judicial commission of 11 members, composed of 
the governor, three laymen selected by him and the 7 mem- 
bers of the Board of Governors of the state bar. 

“Under the plan vacancies in the Supreme Court are to 
be filled by appointment of Superior Court judges who have 
served for at least three years. The Judicial Commission shall 
have the power of removal of any judicial officer, if charges 
of misconduct are sustained by a two-thirds vote of the Com- 


mission 


“While this does not give a complete list of 
legislatures which have considered judicial 
selection amendments, it does include in the main 
all plans which have been suggested. The variety 
of these plans suggests that although the bar in 
many places favors a change, there is little agree- 
ment as to the form which the change should take.” 


State 


| 
| DIRECT FEDERAL CONTROL OF PETROLEUM 
PRODUCTION 








the decision of the 


nportant another authority 


Has Not Only the Authority of the Interstate Commerce Clause upon 


rol of Petroleum Production, but also Constitutional Authority 


Chan Indirect Control 


-Source of Power Found in Duty of 


ide for Common Defense, to Raise and Support Armies, to 
Maintain a Navy, and to Make All Laws Necessary and 


yper for Carrying Its Powers 


By LAWRENCI 


Vember of the Buffalo, N 


e AMERICAN BAR Asso 
interesting treatise 
Beaty entitled “Federal 
and this is written in 
Beaty’s article for 
nstructive action on this 
Che matter is timely 
ublic interest upon the 
United 
ma Refining Company, 
Supreme Court Advance 
we 223), and the able 
ntly published by the 


ned an 





two reasons: 
petroleum has become a 
ommercial life of the 
he motor industry is suffi- 


oleum is essential to 
is article much reli 


reason 


n, as | 
ut! 


read him, that 
ority or source 
ise control of petroleum 
nking”’ leads me to a 
that it has the authority 


ch Judge Beaty rests his 


regulate interstate com- 





into Execution 


G. WILLIAMS 
Y., Bar 


upon which can be based direct control rather than con- 
trol by indirection. 

Allow me to portray the facts and conditions to 
which this article is addressed. 

In a virgin oil field there is one, and only one, 
reason why the petroleum voluntarily, so to express it, 
comes to the surface when a vent is provided, and that 
is because of the sub-surface pressure. Eliminate this 
pressure and the oil becomes viscous. Pressure is not 
caused entirely by gas expansion, but wherever there is 
a deposit of oil there is nearly always natural gas. It 
was recently established by Henry L. Doherty, I be- 
lieve, that petroleum carries with it in solution a high 
percentage of natural gas. There is free gas adjacent 
to the petroleum deposit intimately associated with it, 
free because the petroleum has exhausted its capacity 
for assimilating the gas. As soon as a vent is provided, 
the pressure naturally follows the path of least resist- 
ance and seeks to escape. The gas that is in solution in 
the petroleum, as well as the free gas, rushes to the 
surface bringing with it a percentage of the petroleum. 
The remaining petroleum is unable to restrain the gas 
that it holds in solution from separating from it. The 
result is that as the gas comes to the surface only a 
small part of the oil is brought with it. The present 
and almost universal practice, and that which has been 
followed since the birth of the industry, is to allow the 
gas to escape into the air, capturing only the petroleum, 
the result being that shortly so much gas has escaped 
that the sub-surface pressure is so reduced that pumping 
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has to be resorted to to lift the oil The oil, however, 
robbed of the gas that it formerly held in solution has 
changed its character, its viscosity has largely ceased. 
After the pumps have exhausted their efforts there 
remains clinging to the sands approximately 80 per cent 
of the original deposit of oil, and this percentage is 
almost entirely irretrievably lost 

If, however, as this article assumes, petroleum is 
an absolute necessity for the maintenance of our armies 
and the support of the navy, then it can be but a rela- 
tively short time before these arms of our Government 
will be without that which is necessary to their eff 
ciency, if present methods of production are continued. 
Scientists are in agreement that in the production of 
petroleum no reproduction is in process to offset the 
depletion that is taking place. The end of the supply is 
a matter of conjecture. It will be seen, therefore, as 
a matter of fact, that the maintenance of pressure is 
the solution of the problem presented by the waste that 
is being indulged in. If no other method of production 
were known than that which has existed during the life 
of the industry, perhaps no voice could be reasonably 
heard to protest the waste, but with the knowledge of 
the intimate association of petroleum and gas came a 
plan or method of production which if pursued would 
overcome the waste and produce practically 100 per 
cent of the petroleum, thus prolonging the life of our 
deposit many times, and postponing the day when our 
armed forces will be deprived of it. That method has 
come to be known as the “Unit Operation of Pools,” 
which has been approved by the Interior Department 
and its former Bureau of Mines, and generally by that 
part of the petroleum industry which is in sympathy 
with conservation. By drilling but a few wells in an 
entire pool, no matter how diversely owned, if operated 
as a unit, but relatively little gas would be brought to 
the surface and that easily returned to the ground to 
restore and maintain the pressure. It will be seen that 
the maintenance of pressure is the desideratum 

Not a fighting ship of the navy can leave its moor- 
ings without the use of petroleum; not a tank take its 
place in the line; not an aeroplane leave the ground; 
not a truck move, or a submarine pursue its course, 
without petroleum 

In case of war every barrel of petroleum attempted 
to be moved from South America would mean either 
a naval or aerial engagement, for there would be no 
more effective way to cripple an enemy than to deprive 
it of this necessity 

It is recognized that today the welfare of the people 
of a great nation requires for the promotion and main 
tenance of its armies and a navy, not weak armies and 
a crippled navy, but those of the highest efficiency, and 
we believe that the “common defense” without which 
“general welfare” is a mere gesture, cannot be provided 
with less 

As stated, tremendous wastage accompanies pres 
ent production of petroleum. Petroleum, by reason of 
its “vagrant character,” is the property of no man until 
captured and reduced to possession. Therefore, the 
owner of the surface drills his border lands as speedily 
nly the deposit below his 
own land but all that can be influenced to his wells 
from beneath his neighbors’ surface, and the neighbor 
in self-defense does the same and the natural gas is 
allowed unrestricted flow. Inside the border lines the 
producer also allows free flow of the gas as the most 


inexpensive way of producing a relatively small part 


of the petroleum deposit. The gas, itself a valuable 
natural asset, is lost forever, but what is more impor- 


4 
as possible to produce not 


tant is the fact that the presence of the gas renders the 
petroleum fluid and recoverable, but that because of the 
release of the natural gas and its attendant pressure, a 
proportion of petroleum far greater than that now 
recovered is left in the ground practically unrecoverable 
forever ; thus are these indispensable deposits ravished. 
rhis the whole industry knows, and the United States 
Supreme Court has, at least once, taken cognizance of 
it, Mr. Justice Butler saying in Champion Refining 
Company vs. Corporation Commission (286 U. S. 210) 
“And that power extends to the taker’s unreasonable 
and wasteful use of natural gas pressure available for 
lifting the oil to the surface and the unreasonable and 
wasteful depletion of a common supply of gas and oil to 
the injury of others entitled to resort to and take from 
the same pt ol,” 

The wasteful depletion of one of the country’s 
valuable resources, if not the most valuable, is occurring 
daily on a huge scale. It is true that there has been 
for some time, and is now, an over-production of 
petroleum, and that too, is inimical to petroleum con 
servation. The question now before the country is sim- 
ply “what is to be done about it.”” The matter is one of 
importance and immediate national concern 

Some of the oil producing states have tried in vari- 
ous ways to provide a remedy for the difficulty, but as 
is so often the case, each state has a different idea of 
the means best adapted to the end, and with some 
states not taking any effective action at all, the result is 
not satisfactory. 

Mr. Beaty in his article advocates reliance upon 
the power of the United States to regulate commerce 
and thereby to procure the movement of petroleum in 
interstate commerce on a quota basis. He maintains in 
effect that the flow from the spigot is too free, and | 
concur. He advocates that an interstate commerce 
faucet be placed in the spigot to be turned on or off, 


slow or fast, at will. The difficulty with that suggestion 
is that it tends to cure only the minor evil,—over-pro- 
duction. The major evil,—wastage, through freeing 


natural gas, would still continue. The fact is that the 
keg is upside down and the bung hole open, and for 
every pint taken at the spigot a gallon is lost forever 
at the bung. The fundamental harm should be first 
attended to. Let us stop the spilling then attend to the 
faucet, if you wish. 

Mr. Beaty’s contention is that the Federal govern- 
ment has no power to directly control the production 
of petroleum. The contention of this article is to the 
contrary. 

Although the writer of this feels that Mr. Beaty’s 
advocacy of Federal legislation for the establishment 
of petroleum quotas in commerce comes within the 
f straight thinking, he does not believe that 
the subject of direct Federal control of production, as 
Mr. Beaty contends, falls outside that category, but on 
the contrary, submits that there is ample legal basis for 
direct Federal control of petroleum production on the 
the duty of Congress “* * * to provide for 
the common defense” (Article 1, Section 8, Clause 1), 
“To raise and support armies * * *,” (Article 1, 
Section 8, Clause 12), “To provide and maintain a navy 
* * *” (Article 1, Section 8, Clause 13) and “To 
make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers and all 
other powers vested by this Constitution in the govern- 
ernment of the United States or in any Department or 
officer thereof,” (Article 1, Section 8, Clause 18), and 
further that one method of so doing is through the 
medium of unit operation of pools with the compulsion 
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late the production of petroleum to the end that the 
supply thereof, which is not inexhaustible, may be con- 
served? That is the precise question, and a very impor- 
tant one. To determine it there must be ascertained the 
present test of the constitutionality of congressional 
enactments. 

Congressional ability in the exercise of its dele- 
gated powers has become extensive and varied through 
numerous decisions of the Supreme Court, and may be 
classified in their evolution in three phases. 

lhe first phase came with the decisions and 
opinions in Martin vs. Hunter’s Lessee 1 Wheaton 326 

1816) and in McCulloch vs. Maryland, 4 Wheaton 
316 (1819) to the effect that Congress was entitled 
not only to the powers expressly delegated to it in the 
Constitution, but also all the necessary implications 
therefrom. These cases are responsible for the doctrine 
that the Federal Government is not to be restricted in 
its functions to those powers expressly given to it, 
but to those and all others which should normally flow 
by implication from the possession of the expressly 
given powers. 

The second phase developed over a long period of 
years and covered a wide range. The best way to de- 
scribe it is as the power of Congress to do by indirec- 
tion that which it has not the power to do directly. It 
may be pretty safely concluded from the many cases 
embraced in this second phase, that the court was so 
reluctant to narrow congressional discretion in execut- 
ing its constitutional powers, that it repeatedly took 
Congress’ assurance for it that the acts by it passed 
were for the execution of constitutional powers, 
whereas in reality the purposes sought to be accom 
plished were frequently far removed from such powers, 
which were used by Congress simply as a means of 
attaining other ends. Frequently the delegated powers 
became more of camouflage than of substance. Con- 
gress wanted to regulate the sale of oleomargerine, 
which was selling in competition with butter. There 
was nothing in the Constitution about butter or oleo 
margarine, but there was about taxation, so Congress 
passed an act for the declared purpose of providing 
revenue through the sale of oleomargarine, and in that 
way, to some extent, enabled the Federal Government 
to regulate its sale. The Court declared the act to be 
constitutional in McCray vs. United States, 195 U. S. 
27 (1904). Subsequently Congress possessed the laud- 
able purpose of bringing the narcotic traffic to the light 
of day. The Constitution contained nothing on the sub- 
ject of narcotics, but did on the subject of taxation, so 
Congress passed an act for the declared purpose of pro- 
viding revenue. The act, in a few words, passed an 
almost nominal tax on the right to sell narcotics and 
then followed page after page of regulation designed 
to thereby stop the injurious traffic. The Supreme 
Court declared the act to be constitutional in United 
States vs. Doremus (249 U. S. 86), (1919). At an 
other time Congress desired to curb the operation of 
so-called “trusts,” which, it believed, were stifling nor- 
mal competition. The Constitution was silent on the 
subject of trusts and competition, but not on the power 
to regulate interstate commerce, so Congress passed an 
act for the declared purpose of regulating interstate 
commerce, but for the apparent purpose of breaking up 
monopolies. The United States Supreme Court held that 
Congress has authority, under the commerce clause, to 
legislate on the subject of private contracts made with 
reference to foreign or interstate commerce (Addyston 
Pipe and Steel Co. vs. United States, 175 U. S. 211 
(1899) ), and that Congress by means of anti-trust 
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legislation under the commerce clause, could prevent 
a holding company, which was not even organized to 
carry on commerce, from issuing its stock in return 
for that of two competing railroads (Northern Securi- 
ties Company vs. United States, 193 U. S. 197 
(1904) ). There are many other examples in illustra- 
tion of this phase. 

Throughout this second phase Congress on the 
basis of a few express powers extended Federal domi- 
nance greatly and variously. This it did by using con- 
stitutional power as a medium rather than a purpose. 
Congress, the prestidigitator, certainly took from the 
little homespun toque of 1789 more varying hares than 
it was ever dreamed it could hold. The feat, mirabile 
dictu, amazed even the lawyers 

The first two phases were of extension, but the 
third was one of curtailment and came with the Child 
Labor cases of 1918 and 1922 

The Supreme Court in the two Child Labor cases, 
247 U. S. 251 (1918) and 259 U. S. 20 (1922) held 
in effect that the Court would view the context of a 
congressional act, the constitutionality of which was 
being attacked, for the purpose of determining whether 
the true intent was the declared intent of executing an 
expressed power, or whether its real intent was to 
accomplish something entirely different and unauthor- 
ized. In those two cases the Court found that although 
in one instance the declared intent was the exercise of 
the taxing power and in the other the interstate com 
merce power, that the context showed that what was 
desired to be accomplished by the acts was the curtail- 
ment of child labor, and as Congress had no power so 
to do, the acts were declared to be unconstitutional. 
The Court found in effect that the means adopted, in 
those statutes, for the execution of the express powers 
relied upon did not bear a real relation to the execution 
of such powers. The doctrine of indirection 
curbed. 

The pronouncements of the Supreme Court, as to 
the requisites for the constitutionality of a congres- 
sional enactment, have been substantially consistent 
throughout the three phases and perhaps more fre- 
quently expressed by the language of Chief Justice 
Marshall in McCulloch vs. Maryland, supra, “Let the 
end be legitimate, let it be within the scope of the Con- 
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Doremus, 249 U. S. 86, 63 L. ed. 493, 39 Sup. Ct. Rep. 214, was 
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stitution, and all means which are appropriate, which 
are plainly adapted to that end, which are not pro- 
hibited, but consist with the letter and spirit of the 
constitution, are constitutional.”’ The ; 


words “necessary 
and proper’ of Article 1, Section 8, 


Clause 18, of the 
Constitution, seem to be merged in the word “appro- 
riate.”” The change that distinguished the second from 
the third phase under the scrutiny of practical analysis 
was not marked by the promulgation of a new test for 
constitutionality, but rather the determination of the 
Court to rely somewhat less on congressional assurance 
and to take a more searching “look-see”’ on its own 
account. The Court apparently felt that Congress had 
a tendency to go pretty far afield. Thus was the doc- 
trine of indirection somewhat curbed 

The test, the standard of measurement, is what we 
are looking for, and here it is: An act of ( 
passed for the purpose of accomplishing one of the con- 
stitutional powers of Congress is constitutional, if the 
means adopted by the Act can be found to bear a real 
relation to the execution of the power chosen, and in 
applying it, it must be borne in mind that the Court, 
if it adheres to the doctrine of the Child Labor cases, 
will no longer accept with finality the declaration of 
Congress to the effect that the act in is for the 
execution of one of the enumerated powers, but will 
look into the context and attendant circumstances to 
satisfy itself that that is the fact and not the 

This it is submitted was the situation prior to 1929 
and portrays the strictest view, for subsequent decisions 
have certainly not narrowed this test, and many believe 
that they have enlarged it. For the purpose of this 
article we will assume that there has been no enlarge- 
ment. 

The next step is to determine whetl 
congressional enactment, providing Federal 
regulation of the production of petroleum in the inter 
ests of its conservation, and its corollary, with cessation 
of waste will meet the aforesaid test. The primary 
query is whether such enactment would bear a real 
relationship to the power of Congress to provide and 
maintain the armed forces of the United States. There 
can be little question that the people in confiding to the 
Federal Government the power and the duty to provide 
and care for the army and navy als power 
to adopt suitable means to those ends, only to 
the constitutional guarantees of liberty and property 
The Court in the Legal Tender case 110 U. S. 440 
(1884) said “By the settled construction and the only 
reasonable interpretation of this clause, the words 
‘necessary and proper’ are not limited to such measures 
as are absolutely and indispensably necessary, without 
which the powers granted must fail of execution; but 
they include all appropriate means which are conducive 
or adapted to the end to be accomplished, and which 
in the judgment of Congress will most advantageously 
effect it.” 

It is true that when the grant of war powers was 
made to the Federal Government, little beyond Shank’s 
mare and the four winds were dreamed of as factors in 
the mobility of the army and the navy. Petroleum as 
an essential to that end was certainly not seen. How- 
ever, it is undisputable that it is a present essential and, 
so far as we can view the future, always will be. Armed 
forces inadequately supplied as to petroleum just can- 
not stand up against similar forces adequately supplied 
Hence, the Federal Government has a real and sub- 
stantial interest born of constitutional power in the con- 
servation of the oil deposits within the borders of these 
United States. The logic in the situation should alone 
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tion of the sale of liquor and beer throughout the whole 
United States to maintain the efficiency of the armed 
Can it possibly be said that the condemnation 
ot the Gettysburg Battle Field by the Federal Govern- 
ment, for the purpose of instilling patriotism, can bear 
as close a relationship to the constitutional powers, in 
respect to the armed forces as does the preservation of 
to their successful operation ? 

The analogy from the precedent of these cases 
should suffice alone. The logic in the situation should 
We have them both. 

It would seem that a properly drawn act based on 
the declared purpose of providing for the armed forces 
of the United States and with the context giving the 
Federal Government the power to regulate the produc- 
tion of petroleum to prevent its waste would meet the 
test. The means adopted would certainly bear a real 
relation to the execution of the power chosen and the 
context would be replete with the intention to do just 
that and, moreover, such act should be a well-formed 
constitutional offspring normally born and more closely 
resembling its mother than many another child of the 
same parentage, delivered with the aid of Congressional 
midwifery and occasional legal Caesarian. 

Granting all that, there are hurdles still to be 
jumped 

Would direct regulation of petroleum production 
constitute a violation of the 5th Amendment to the 
Constitution, that is, would it constitute a taking of 
property? On this point, fortunately the State of 
Indiana and the United States Supreme Court have 
blazed a pretty clear trail through the medium of Ohio 
Oil Company vs. Indiana, 177 U. S. 190 (1900), and 
the more recent cases by that court which have followed 
the doctrine of that case, and the distinction therein 
made between “deprivation” and “preservation.” It is 
true that the Indiana case and those following it arose 
from state statutes, and hence the guarantees of the 
14th Amendment, and not those of the 5th Amendment, 
were the ones dealt with. We know, however, that in 
a matter of this kind the guarantees of the 5th Amend- 
ment and the 14th Amendment differ only in that the 
former pertains to Federal action and the latter to State 
action, and that the United States Supreme Court in 
Hamilton vs. Kentucky Distilleries, 251 U. S. 246 
(1919) said: “If the nature and conditions of a restric- 
tion upon the use or disposition of property are such 
that a state could, under the police power, impose it 
consistently with the 14th Amendment without making 
compensation, then the United States may for a per 
mitted purpose impose a like restriction consistently 
with the 5th Amendment without making compensa- 
tion.” The proposed means of regulation of production 
would certainly constitute preservation rather than 
deprivation, and there would be no violation of the Sth 
Amendment. There would be restraint of destruction 
but no taking 
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The cases cited in this article are not the only cases 
in point. There are many other cases on most of the 
points raised, and some allied points not specified herein, 
because a complete exposition of the matter would entail 
too much space. However, the following language of 
Mr. Justice Butler, in Champlin Refining Company vs. 
Corporation Commission, 286 U. S. 210, is particularly 
illuminating : 

“Every person has the right to drill wells on his 
own land and take from the pools below all the gas 
and oil that he may be able to reduce to possession 
including that coming from land belonging to others, 
but the right to take and thus to acquire ownership is 
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subject to the reasonable exertion of the power of the 
destruction or waste. 


State to prevent unnecessary loss, 
taker’s unreasonable 


And that power extends to the 
and wasteful use of natural gas pressure available for 
lifting the oil to the surface and the unreasonable and 
wasteful depletion of a common supply of gas and oil 
to the injury of others entitled to resort to and take 
from the same pool. Ohio Oil Co. vs. Indiana, 177 
U. S. 190, 44 L. - 729, 20 S. Ct. 576, 20 Mor. Min. 
Rep. 466; Lindsley vs. Natural Carbonic Gas Co., 220 
U. S. 61, 77, 55 L ed. 369, 377, 31 S. Ct. 337 Ann Cas. 
1912 C, 160; Bandini rietvotemm Co. vs. Superior Ct. 
284 U. S. 8, 19, et seq., ante, 123, 52S. Ct. 103; 
vs. Spilman, 155 U. S. 665, 669, 39 L. ed. 3, 05 + 
S. Ct. 245: Walls vs. Midland Carbon Co., 2 54 U. 
300, 323, 65 L. ed. 276, 286, 41 S C 118; Rich vs 
Doneghey, 71 Okla. 204, 3 A. L. R. 177 Pac. 86; 
People ex rel. Stevenot vs vannaiaad ( ii Co., 211 Cal. 
93, 100 et seq., 294 Pac. 717,” as is also the language of 
Mr. Justice Roberts, in Nebbia vs. New York, 78 Law 
Ed. 940, (Advance Opinion, Vol. 78, No.9): “Under 
our form of government the use of property and the 
making of contracts are normally matters of private 
and not of public concern. The general rule is that both 
shall be free of governmental interference. But neither 
property rights nor contract rights are absolute; for 
government cannot exist if the citizen may at will use 
his property to the detriment of his fellow, or exercise 
his freedom of contract to work them harm. Equally 
fundamental with the private right is that of the public 
to regulate it in the common interest. * * * Thus 
has this court from the early days affirmed that the 
power to promote the general welfare is inherent in 
government.” 

Those last two cases involve state action, but they 
are pertinent. 

Next it might be argued in opposition that Federal 
regulation in the interest of conservation may have as 
great a beneficial effect upon the economic well-being of 
the country, because of the large investment of its peo- 
ple in oil property, as upon the maintenance of the navy 
and the army, and that inasmuch as Congress was given 
by the Constitution no such power, that any act result- 
ing in major aid to it would be unconstitutional. The 
Supreme Court has furnished an answer to that argu- 
ment in its opinion and decision in the case* of Smith 
vs. Kansas City & Title Co. (255 U. S. 180 (1921) ). 
In this case the Court was called upon to determine the 
constitutionality of the Federal Farm Loan Act, within 
which was the hope, at least, of beneficial aid to the 
farmer. The Court, in substance, decided that if an Act 
of Congress was properly founded on constitutional 
powers, the fact that it will also accomplish other 
things not in themselves within the sphere of congres- 
sional power, will not invalidate it. The proposed act 
can be fairly and firmly based upon the constitutional 
power and duty of Congress to provide for the armed 
forces, and the fact that other benefits may flow from 
the same act should not invalidate it 

Mr. Beaty in his argument disposes with the 
thought of direct regulation founded upon the so-called 
War Power of Congress by brief reference to the argu- 
ment filed by Chief Justice Hughes with the Federal 
Oil Conservation Board in 1926, at which time the 
Chief Tustice was a practicing attorney. 

The implication is that the Chief Justice has 
already come to an unalterable conclusion as to this 
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subject. Partisanship is inescapably inherent in the 
practice of law, but entirely foreign to the judiciary. 

Moreover, the arguments of Justice Hughes, re- 
ferred to, not only do not annihilate the doctrine herein 
espoused, but in many respects support it 

[wo-thirds of the Judge’s arguments on this gen- 
eral question are in complete accord with the conclusions 

law in this article, and involve two conclusions, one 

to the effect that “under the power to regulate com- 
merce, Congress has no constitutional authority to con- 
trol mere production of petroleum of the lands (other 
than Indian lands ) within the territory of the State” 
and the second, “Although that preamble being the 
preamble to the Constitution) indicates the general pur- 
poses for which the people ed and established the 
Constitution, it has never been regarded as the source 
of any substantive power conferred on the Government 
of the United States, or any of its departments.” This 
article agrees with both these contentions, and agrees 
also with the further contention that the word “welfare” 
as used in Article 1, Section 8, applies only to the 
power to tax. 

As to the remaining third of the Judge’s argument 
devoted to the power of Congress to secure 
It 1s interesting to 


which is 
petroleum for the common defense, 
note the following sentence of his argument: “Of 
course, the Government is entitled to provide for the 
common defense, and to secure suitable provision of oil 
for its proprietary uses and for its naval and military 
service.’ Thus, the Judge emphatically puts beyond 
question the power of the Government to provide for 
the common defense. The argument then goes on to 
show that Congress, to accomplish this, could acquire 
by purchase all the oil lands that it might wish for the 
purpose of procuring thereby a supply of oil for the 
army and navy. It is true that th is is one means of 
acquiring production for military uses at present and 
possibly for sometime to come, but the best means is 
up to Congress to determine and not for the determi- 
nation of an attorney, eminent though he may be, filing 
a brief with the Oil Conservation Board, nor is it up 
to the Courts, as has been shown. The sole function 
of the Courts is to determine whether the means chosen 
by Congress bear a real relation to the accomplishment 


of the power which is used as a base for the enact- 
ment 

Hence, in this last third of Judge Hughes’ article 
he has conceded that the Government is entitled to 
provide for the common defense by securing suitable 


provision of oil for the naval and military services. In 
that, the above article is certainly in accord with Judge 
Hughes. Thus, there remains but one point of dif- 
ference, and that is the means most suitable for the 
accomplishment of the purpose, and as to that it is 
respectfully submitted that neither Mr. Hughes, as at- 
torney, nor the Court nor I can determine, for that 
question is within the exclusive jurisdiction of Con- 
ogress. 

Mr. Beaty has stated in effect, in 
time is of the essence, with the implication that his 
theory of action is capable of more rapid result. I 
agree that time is of the essence, but I feel certain that 
any action taken by the Federal Government, in the 
matter, will result in litigation testing the constitution- 
ality of the means adopted, and that any course of 
action will have approximately the same elements of 


this matter, that 


delay. 
The last hurdle is the feeling on the part of many 
that there is something somewhere that negatives the 


right in the Federal Government in the execution of 
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ssential to the efficient effectiveness of the 

army and navy and its important auxiliary the mer- 

chant marine 
Perhaps in 


tion of an ¢ 


le a bit Ciceronian I shall not 


mind the critics of the modus operandi herein espoused 
that precedent is not the temple complete but rather 
a foundation whereon the temple is in building fot 
there is ample precedent by analogy. Nor will I remind 
them of the maxim of Publius Syrus that “Necessity 
knows no law,” 


Sty 


re 


for although, excepting possibly the 
inherent urge of mankind for self-preservation, no 
fact, in the existence of humanity, brings as vigorous, 
as great, or as far reaching reactions as does necessity, 
the necessity in this situation can be served well within 
even the most restrictive tests of constitutionality. 

To reduce the question to a primary problem in 
logic we have the following: 

Major Premise-—An act of Congress is constitu 
if the act adopted for the accomplishment of an 
express constitutional power bears a real relationship 


tional 


to the execution of such power. 

Minor Premise.—A Federal enactment providing 
for cessation of wastage of petroleum by Federal regu 
lation of production would bear a real relationship to 
an express constitutional power, to wit, the army and 
navy power. 
Conclusion—A Federal enactment providing for 
cessation of wastage of petroleum by Federal regulation 
of production would be constitutional. 

There is a substantial supply of petroleum within 
the United States, but the life of the domestic petroleum 
potential is unpredictable with any exactitude. Wisdom 
should certainly be on the side of conservation while 
there is something to conserve. Stop the wastage be 
fore conservation becomes of little avail. 

It is respectfully submitted that this comes within 
that category called “straight thinking.” 


Regional Conferences in Illinois and New Jersey 


Two more regional conferences of bar associa 
tion representatives and members of the General 
Council and State Councils of the American Bar 
Association will held within the next thirty 
days, making a total of four since the first of the 
year 

The first of these is being called by Mr. James 
M. Ogden of Indianapolis, Vice-President of the 
American Bar Association for the seventh U. S. 
judicial circuit, and will be held at Decatur, Illinois, 
on the afternoon of May 24th. Representatives 
from the states of Michigan, Wisconsin, Iowa, IIli- 
nois, Missouri, Kentucky and Indiana, will be in 
vited to attend. The meeting is scheduled in con 
nection with the Illinois State Bar convention. 

The next regional meeting will be held in the 
third judicial circuit, and Mr, Arthur T. Vander- 
bilt, member of the Executive Committee of the 
American Bar Association, will preside. The meet 
ing will take place at Atlantic City on the after 
noon of June Ist, during the time when the New 
State Bar Association is meeting at that 


be 


Jersey 
place. 

President Scott M. Loftin will be present and 
participate in both of these meetings. Discussion 
will center around national bar coordination. 








OPINIONS OF COMMITTEE ON PROFESSIONAL 
ETHICS 


Opinion 121 
(December 14, 1934) 


Solicitation.—Volunteering legal information in paid 
advertisements which may be construed as a bid for pro- 
fessional employment should not be sanctioned. 

Stirring Up Litigation—Paid advertisements which 
may séemingly have for their purpose the encouragement of 
litigation should not be sponsored by a bar association. 

Instructive and Educational Matter in Paid Advertise- 
ments.—Approved, if sponsored by an organized bar, is 
free from ordinary advertising features and in other respects 
conforms to restrictions set forth in the Opinion. 

A Local Bar Association of a State 
conditioned upon approval of this Committee, to insert 
advertisements in local papers in respect of educa- 
tional articles containing pictures and instructive mat- 
ter, designed to assist and instruct the general public 
how and when to consult attorneys. Each of the series 
would deal with a particular subject such as drawing 
of wills, accident cases, etc. 

The Committee's Opinion was stated by Mr. 
Martin, Messrs. Carney, Sutherland, Strother, Phil- 
lips, Harris and Arant concurring. 

Canon 40 recognizes, with limitations, the pro- 
priety of a lawyer giving information upon the law 
through published articles. Canon 27 forbids solici- 
tation of business, directly or indirectly, through ad- 
vertisements or by other expedients. Canon 28 pro- 
vides that it is unprofessional for a lawyer to volunteer 
advice to bring a law suit or to stir up strife and 
litigation. 

The question presente ‘, therefore, is whether the 
proposal is one that by analogy falls within the pro- 
visions of said Canons 40, 27, or 28 

It is stated that in the advertisements pictures are 
contemplated. We do not understand whether this 
means pictures of individual lawyers, or possibly of 
an accident or other tort—in either case, however, we 
think it would be quite undignified to publish pictures 
of any sort in connection with advice to the public. 

It may be said that since the articles are to con- 
tain no appeal or suggestion of employment, nor any 
advice to bring a law suit, they do not constitute 
solicitation within the meaning of Canon 27, nor vio- 
late the inhibitions against stirring up strife and liti- 
gation found in Canon 28; and that they are of the 
character of publications permissible under Canon 40 

The subject-matter to be carried by the press, the 
inquiry states, is to be an “advertisement.”” Being spe- 
cifically so labeled, it cannot be classified as an inform- 
atory article upon the law, of the kind treated of in 
Opinion 92 and which Canon 40 permits. Although 
the purpose may be entirely altruistic and designed 
primarily to give aid to the public in making decision 
as to “how and when to consult attorneys,” neverthe- 
less, the public will not, we apprehend, attribute to a 
Bar Association sponsoring the publication such lofty 
purpose, but will more likely adopt the implication, 
which the programme suggests, that the principal ob- 
jective is to secure professional employment for the 
members of the Bar Association rather than to per- 


proposes, 


316 


form a supposed obligation to aid and instruct th: 
public. See Opinion No. 9. 

The information given may be useful, but its hel; 
fulness, if any, to laymen cannot compensate for thi 
loss in esteem which the profession may suffer if 
assumes to volunteer information potentially inspiring 
legal strife, or which may be considered a_ subtl 
method of seeking legal employment. 

Perhaps no valid distinction is to be drawn be 
tween newspaper insertions, if they be of the sam¢ 
kind, merely on the ground of payment or non-pay 
ment for the space; however, the use of purchased 
space in periodicals is generally for selfish purposes 
r personal gain. 

To overcome these natural implications the arti 
cles should not contain pictures or pictorial illustra 
tions of any character; should not be in usual adver 
tising form and should not contain catch phrases, or 
other features of ordinary advertising matter; should 
not extol individuals, nor should mention be made of 
any lawyer; and they should be in the name of th: 
Bar Association and not in the name of any indi 
vidual. 

The articles in purpose and effect should be for 
the intelligent guidance of the public and should be 
free from the suspicion that selfish motives are the 
dominant purpose. 

The Committee, though not entirely without mis 
giving, sanctions the method proposed, provided al 
ways that the publications be dignified in tone and in 


( 


strict conformity with the restrictions herein indi 
cated. 
Opinion 122 
(December 14, 1934) 
Employment.—A lawyer’s cooperation with a trust 


company or other lay institution to facilitate its unauthor- 
ized or unlawful practice of the law is professionally im- 
proper. 

A member of this Association has presented t 
its Committee on Unauthorized Practice of the Law 
certain questions involving the conduct of a trust com 
pany with relation to the preparation of wills and of 
trust agreements which that Committee properly held 
to involve unauthorized law practice. In the same 
letter he sought advice relative to the conduct of at 
torneys who serve that trust company, which solicits 
trust business either as the counsel for the trust de 
partment, or as designated by it in special instances 
to draft such documents for persons requiring such 
services. These lawyers are required by the trust com 
pany at the risk of losing further such employment 
to see to it that the company is chosen as executor ot 
trustee, to prepare the documents without charge to the 
client and are assured that they will be selected as at- 
torneys for the executor or trustee. We are asked 
to express our views the conduct of at 
torneys who so act. 

The Committee’s Opinion was stated by Mr 
Harris, Messrs. Carney, Sutherland, Strother, Martin, 
Phillips and Arant concurring. 

As early as 1919 the conference of Delegates of 
the American Bar Association began to consider and 
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ON PROFESSIONAL ETHICS : 


ciation, and later this became a standing committee. Its 
work has been intelligent, indefatigable and noteworthy. 

Again, on March 2, 1931, we issued Opinion 31 
The second paragraph of the syllabus reads: 

“Lay Intermediaries—Attorney cannot properly aid lay 
intermediary in practicing law by accepting employment from 
it to do legal work for its patrons.” 

Also, issued March 4, 1931, we 


aes 
in Opinion 35, 
said 

“Lawyers should not aid or participate in any way in th 
practice of law by laymen or lay agencies, nor should they in 
any way sanction the same or profit therefrom. The conduct 
described in the question is improper, for the attorneys, by 
their actions, are fostering the practice of law by a lay agency, 
as well as aiding therein and profiting therefrom 


\nd finally, on September 17, 1931, we said in 
the syllabi of Opinion 41: 

“Lay Intermediaries—Attorney cannot properly allow his 
name to be used by a lay intermediary which advertises to 
furnish legal services of any nature. 

“Advertising—Improper for an attorney to permit the use 
of his name by lay intermediary which advertises to furnish 
legal services of any nature.” 

Meanwhile at Seattle in 1928, the Association 
adopted Canon 35, which reads in part as follows: 

“The professional services of a lawyer should not be con 
trolled or exploited by any lay agency, personal or corporate 
which intervenes between client and lawyer. A lawyer’s re 
sponsibilities and qualifications are individual. He should avoid 
all relations which direct the performance of his duties in the 
interest of such intermediary. A lawyer's relation to his client 
should be personal, and the responsibility should be direct to 
the client.” See also Opinion 60, issued December 14, 1931 

The entire course of court adjudication throughout 
the country during the past dozen years has been en 
tirely harmonious with our oft expressed views and 
with those of the Committee on Unauthorized Practice 
of the Law. See list of cases cited in note to Opin 
To these may be added the cases decided in 
recent years cited in Land Title Abstract & Trust Com. 
vs. Dworken, et al., Vol. 7 Ohio Bar, p. 467, decided 
by the Ohio Supreme Court on November 28, 1934. 

There is little further which need be added. There 
never could have arisen in this country any widespread 
lay practice of the law without the assistance (and we 
may say the suggestion and inventive genius) of in 
telligent, but highly unprofessional lawyers. It may 
fairly be said now that no lawyer can urge unfamiliarity 
either with the ethical or legal improprieties of such 
misconduct. It must cease or be stopped by the activi 
ties of the organized profession. Drastic action should 
hereafter be taken against any lawyer participating 
therein. 

This Opinion should not be concluded without 
grateful reference to the commendable, and generally 
highly successful, efforts of the past few years by 
state and local bar associations to enter into satisfactory 
agreements with banks and trust companies defining 
the proper limits of the latter’s activities in the field 
of fiduciary relationships so far as they relate to the 
practice of law. Any lawyer or layman interested in 
this subject may address the American Bar Association 
for further information. 


ion 38. 


Opinion 123 
(December 14, 1934) 

1. Biographical Matter in Law Lists—Professional 
Card.—A lawyer may properly procure to be published in 
a law list only such data as is permitted by Canon 43. 

2. Permission of Client to Use Name.—The term “per- 
mission” as used in Canon 43 means “formal consent.” 

3. Listing in Telephone Directory—Members of the 
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patent bar may properly permit their names to be listed 
under the heading “Patent Lawyers” in a telephone direc- 
tory. 

4. Law Lists—Name in Boldface Type—Advertising.— 
Publishing a lawyer’s name in a law list in boldface type 
or in any other distrinctive manner is a form of improper 
advertising. 

The questions presented to the Committee are 
these: 

1. May the biographical matter in a law list with 
propriety include the age of the lawyer, date of his 
admission, membership in bar associations and legal 
fraternities, and other like matters; or should it be 
limited to the professional card sanctioned by Canon 27, 
and defined by Canon 43? 

2. Should a lawyer secure the express consent 
of a client before procuring or permitting such client to 
be named as one for whom the lawyer is counsel, 
the latter’s professional card published in a law list? 
3. Does the listing of members of the patent bar 
under the heading ‘Patent Lawyers” in a telephone 
directory violate Canon 27? 

4. Is it improper to publish the names of lawyers 
in a law list in boldface type? 

The Committee’s Opinion was stated by Mr. 
Puitiips, Messrs. Carney, Sutherland, Strother, Mar 
tin, Harris and a ant concurring. 

1. Canon 27 in part reads: “The publication 
or circulation of ordinary simple business cards, being 
a matter of personal taste or local custom, and some 
times of convenience, is not per se improper.” 

Canon 43, as amended August 31, 1933, reads: 
“A lawyer’s professional card may with propriety con 
tain only a statement of his name (and those of his 
lawyer associates ), profession, address, telephone 
number, and special branch of the profession prac 
ticed. The iaetinn of such card in reputable law 
lists is not condemned and it may there give re ferences 
or name clients for wl m the lawyer is counsel, wit 
their permission.” 

With respect to the professional card of a lawyer, 
the Committee in Opinion 11, said: “The ordinary 
business card of any individual, be he layman or law 
yer, would state his name, address and the nature of 
his business. The address might include the telephone 
number. The statement of the business would usually 
include the name of the firm, if any, with which the 
individual was connected, and if he or the firm spe- 
cialized in any particular branch of the business his 
card would usually so state. The ordinary business 
card would not usually contain more. To make cer 
tain that the reference in the Canon to the business 
card of the lawyer would be so construed, the Canon 
specifically refers to it as an ‘ordinary simple busi 
ness card.’ ” 

In Opinion 1, the Committee said: “Canon 27 
of the Canons of Ethics disapproves all forms of so- 
licitation as unprofessional and specifically states that 
‘solicitation of business by circulars or advertisements, 
or by personal communications or interviews, not war 
ranted by personal relations, is unprofessional.’ The 


Canon makes no exception as to solicitation from other 
members of the profession and contains no warrant 
for regarding such solicitation as differing from or 
being less improper than similar solicitation addressed 
to laymen.” 

The ro that Canon 27 recognizes no distinction 
between solicitation of professional employment from 


the lay public and from lawyers, has been adhered to 
in Opsalons 24 and 36. 

Therefore while law lists are primarily distributed 
to and for the benefit of lawyers, s« = tation of pro- 
fessional employment therein, not within recognized 
exceptions, is prohibited. 

It follows that a lawyer may properly procure to 
be published in a law list only such data as is permitted 
by Canon 43. 

We deo not here pass upon the question of whether 
1 law list might with propriety contain biographical 
data of the character enumerated in the question, where 
the lawyer does not directly or indirectly pay for or 
procure such publication and it is ere solely for 
the information of persons who may desire to employ 
or procure the services of lawyers, and it is limited 
to such information as they would generally desire. 
See Opinion 24. 

2. Webster defines “permission” as “formal con- 
sent.” We think the term is so used in Canon 43, and 
that the formal consent of a client should be obtained 
vefore the lawyer procures ot permits such client to 
be named as one for whom the lawyer is counsel, in 
the latter’s professional card published in a law list. 
See Opinion 119. 

3. Listing of a member of the patent bar under 
the heading “Patent Lawyers” in a classified telephone 
directory, being for the convenience of telephone sub- 
scribers, is not improper. However, Opinion 53 con- 
demns the listing of a lawyer’s name in such a direc- 
tory under vz irious leaiiaie, Note 1 

m= pinion 5 3 holds that a law yer should not per- 

his name to be published in a telephone directory 
in boldface type or in any other manner to make it 
conspicuous and distinguish it from the names of law- 
yers generally published therein. It states that pub- 
lishing the name in a distinctive manner is a form 
of advertising. Note 1. 

We see no reason why the same 
apply to law lists. 

[It applies even to law lists distributed solely to 
lawyers, because the solicitation of business from other 
lawyers is condemned by Canon 27. 


ules should not 


Nore 1.—In Opinion 53 we said: “As a matter of public 
convenience, it is desirable that a lawyer have his name listed 
in the classified telephone directory which the telephone com- 
panies authorize. So long as the lawyer’s name is listed in 
such a directory in the usual manner and in the same style 
and size of type as other names are listed, such listing is not 
advertising, as there is nothing which will particularly dis- 

nguish the name of one lawyer from that of another. Payment 
for listing of this nature does not alter its character or carry 
any implication of impropriety. 
“The listing of a lawyer’s name in such directory assumes 
quite a different character when he pays for having his name 
published in type of a different style or size from that in which 
the names of other lawyers are listed. In that event, it be- 
comes a form of advertising, and a lawyer’s conduct in caus- 
ing it to be so published must be condemned. 

“For similar reasons, we must disapprove the insertion of 
a lawyer’s name in such directo ries under various headings. 
Che very purpose of inserting a lawyer’s name under these 
many headings is, as the publisher states in the letter which 
is quoted in the question, that of ‘informing prospective clients’ 

iat the lawyer desires their business. Therefore, the lawyer 
“ causes his name to be thus inserted is advertising for 
professional employment.” 





t 


Opinion 124 
(December 14, 1934) 
Duty to Opposing Counsel.—It is contrary to the prin- 
ciples of professional propriety, as enunciated in Canon 9, 
for a lawyer to negotiate a settlement with the adverse 








her 


| OF 
1gs 
ese 
lich 
nts’ 
yer 
for 


| 9, 
rse 


OPINIONS OF COMMITTEE ON PROFESSIONAL ETHICS 319 


rty without the knowledge of the lawyer for the adverse 
arty. 

Candor and Fairness.—The principles of professional 
ropriety, as enunciated in Canons 22 and 25, require that a 


wyer who has made such a settlement should promptly 
tify opposing counsel. 


\ t employs A and B, a firm of at- 
neys t present it in certain litigation. The total 
agres ipon for all services to be rendered by said 
eys uding the trial is $1,500, of which $1,200 
1 the bal ( $300 by three post 
hen t cast reached for trial, A 
t red and B had become a Judge. A 
e of the mer clerks to try the 
St rl rporation refuses the offer and retains 
her counsel to consummate the litigation. 
Che corporation thereupon makes demand upon A 
1 Bt e return of part of the $1,200 theretofor 
paid and the three post dated checks, which is refused. 
rl I ipor retains C, an attorney to 
ecove y. C commences an action against 
\ and | of whom appear by separate counsel 
D and E respectively Issue is joined, the case is 
ticed { trial, and B is examined before trial. 
While se is pending on the trial calendar, 
ind two j before it was reached for trial, E, one 
f the epresenting one of said defendants, 
is request to represent a relative of one of the officers 
the co1 tion in the Magistrates Court, which he 
less the corporation settles the case 
gainst A B, and executes and delivers a general 
release t n [he corporation without the knowl- 
edg t ition or consent of its attorney C, exe- 
cuts ul vers a general release to the defendants 
A and \t the same time, the attorney E, without 
in any w communicating with or notifying C, the 
corporati ttorney, returns to said corporation the 
three post ted checks heretofore described Neither 
the corporation nor the attorneys for A and B in any 
way infort the corporation’s attorney, C, of said 
settlement agreement, until about two years later when 
the cast it to be reached for trial. At that time, 
the attor1 E, calls the corporation’s attorney, C, 
over the tel ne, and informs him of said settlement. 
\ll the parties involved herein at all times resided and 
had their offices in the City of New York. 
lhe ration retained its attorney C, upon a 
contingent basis [he corporation has since become 
insolvent and gone out of business, and its attorney C, 
has beet t without remuneration for his services. 
Was it ethical for E, the attorney for one of the 
lefendants to consummate the settlement hereinabove 
described \ the corporation, without the knowledge 
ot the col ration s attorney, ‘ 
Was it ethical for E, the attorney for one of said 
defendant ter having consummated said settlement, 
to ref notifying C, the corporation’s attor- 


ney, thereof, for a period of about two years, until 


immediately prior to the trial ? 

The Committee’s Opinion was stated by Mr. Car- 
NEY, Messrs. Sutherland, Strother, Martin, Phillips, 
Harris a1 Arant concurring. 

Canon 9 among other things provides that: “A 
lawyer should not in any way communicate upon the 
subject of controversy with a party represented by 
counsel; much less should he undertake to negotiate 
or compromise the matter with him, but should deal 
nly with his counsel.’ 


It may be that this Canon has some relation to 
Hoffman’s Resolutions XLIII. “I will never enter 
into any conversation with my opponent’s client rela 
tive to his claim or defense, except with the consent 
and in the presence of his counsel.” 

In Opinion 75 we held that it was improper for 
an attorney to advise his client to do things which the 
attorney himself could not properly do. For a stronger 
reason, the lawyer himself should not perform the 
forbidden acts 

In Opinion 95 we said: “If, as stated in Canon 9, 
‘It is incumbent upon a lawyer most particularly to 
avoid everything that may tend to mislead a party 
not represented by counsel,’ a fortiori, it is encumbent 
upon a lawyer not to attempt clandestinely to practice 
coercion on a party who is represented by counsel.” 

In Opinion 108 we held that it was improper for 
a plaintiff's attorney, in the absence of defendant's coun- 
sel, to interview the defendant and question him as 
to the facts of the case, even if the defendant was 
willing so to do. 

It is manifest, therefore, that the lawyer for the 
defendant did not act with professional propriety when 
he made a settlement of the case without the knowledge 
of the plaintiff's attorney. 

In Carpenter v. State Bar of California, 210 Cal. 
520, 292 P. 450 (1930), a lawyer was suspended from 
practice for three months because after a divorce de- 
cree, and after an order of court that the husband pay 
the wife $40 a month for the support and maintenance 
of the two children of the parties was affirmed on 
appeal, the lawyer, as attorney for the husband, know- 
ing that the attorney for the wife had been unable 
to communicate to her the fact that the order had been 
affirmed, which entitled the wife to $600 as of the 
Ist of that month, prepared an agreement whereby for 
a $300 promissory note the wife waived her rights, 
and, telling the wife that it was not necessary for her 
attorney to be present, got her to sign. 

“The conduct of the lawyer before the Court and 
with other lawyers should be characterized by candor 
and fairness.” See Canon 22. “A lawyer should not 
ignore known customs or practice of the Bar or of a 
particular Court, even when the law permits, without 
giving timely notice to the opposing counsel.” See 
Canon 25. 

In Opinion 17 we said: “Compensation for his 
services is an attorney’s professional right and, in mat 
ters affecting a professional right, candor and fairness 
require that other attorneys grant him more than the 
mere compliance with rules of court or with his statu- 
tory rights. They require that he be given a reasonable 
opportunity to assert and protect any such right which 
he may claim or possess, whether it be based on a lien 
or not.” The candor and fairness required by Canons 


22 and 25 are not affected nor lessened by the fact that 
a defendant’s attorney has improperly settled directly 
with the plaintiff without knowledge of his attorney. 
Prompt notice of such settlement should be given to 
the plaintiff’s attorney. 

In the case as stated, C has been unable to col- 
lect such fees as might be justly due because the cor- 
poration has become insolvent and gone out of business, 
and its attorney C has been left without remuneration 
for his services. 

The Committee feels constrained to answer each 
question in the negative. 
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Current Events 


Continued from page 270) 


men, approaching a subject from dif 


ferent backgrounds, may ffer on the 
advisability of enacting posed leg 
islation althoug greeing that its “pur 
pose a ge hose Senators who 


spoke in favor of the bill saw in it only 


a facile means of improving an unques- 
tionably b d ituatior Tr) se against 
it saw in it not merely an unnecessary 


encumbrance to machinery they believed 


already sufficient, but als threat to 
one of our basic liberties, the right of 
an accused person, in case of any but 


the most serious crimes and before con- 


viction, to be promptly admitted to bail 


in a reasonable amount 


The first objector to the bill said, 
“no officer of the law, it seems to me, 
would acce pt tor purposes of | iil prop- 
erty to which the principal the surety 
on the bond had no title or had no just 
claim.” It had been explained that 
“when the Dillinger gang i rrested 
in Arizona a year ago over $28.000 in 


money, which was ascertained to have 


come from robberies of banks, was used 
as bail money The rey to this 
argument was [ should juestion 
that it may have happened, but what 


will happen under the tert ft the bill 
is that an arbitrary officer will in effect 
deny a citizen the right to bail by act- 
ing in the capacity of a judicial officer 
and determining that the man has come 
by the property in some one of the il- 


legal ways set out in the 


The second Senator to object to this 
bill said, “The word ‘unlawful.’ it seems 
to me, is very broad. It says, ’money 
which is the proceeds of unlawful 


act.” It mi 
termine whe 


require Ll trial to de- 


not it was 





obtained 


unlawfully.” 
contended 
irrest 


In favor of the bill. it was 
that, 
and he is 
cash, in order t 
will adjudication of 
ownership of the prope 


“where a person is undet 
found in possession of, 


avoid the d iv W 





occur in ft 








officers mig 
‘ 





confine t 





there appears to be reasonable ev 
to show that the money or other prop- 
erty offered for bail does elong to 


him.” 
The reply was, “I would ti i 
sue with the Senator, but that is just the 





vice of this proposed amendment to the 
law. It converts the arresting officer 
into a judicial officer. He is t 
mine if the citizen accused of crime is 
in possession of certain property which, 
in his judgment or as the result of his 
investigation and finding, he thinks the 


accused came by through thievery or 
robbery or some other crit ffense. 
I believe that the pury f the bill 


of course, is good, but the effect of it 


will be unfortunate in many cases. There 
is no need of clogging up the admin 
istration of the criminal law with legis 
lation of this character here are now 
too many ofhcers in the cow who 


are too Iree to exercise to the utmost 





their discretionary powers, ai t seems 
to me the bill is unwise 

As a way out of the iggested op- 
pressive application, one those favor- 
ing the amendment said, “I agree with 
the Senator in the statement just made, 
but the condition could be immediately 
corrected by the judge at all times and 
no harm could be done I instance, 
it an ofhcer is mistaken not accept 


ing bail, the prisoner would have a 


right through his attorney immediately 
to apply to the court ind the mistake, 
if one had been made by the arresting 
ificer, could be corrected iediately.”’ 


satisfy the opponent of 


the measure He replied “This bill 


proposes to amend the law under which 
the prisoner has a right to bail. If the 
arrestil ofhcer or the officer whose 





duty it is to take bail exercises the 


power, the court would not interfere 
unless there be a clear arbitrary exer- 
cise Of power. \ll ofhcers have the 
right anyway to refuse to accept any- 
thing in the nature of a cash bail if 
there be any question as to the validity 
or right of the party offering it to 
offer the property as a i] 


In support of the bill, ,it 
finally that “We are attempting in every 








way we can to do away w 

and extortion and modert 

olence which have to d I 
vasion of the rights and lives of citi 
zens. . It seemed to use t is the 
way to do it, and that was the v of 
the Judiciary Committee wl ir cé 
mittee reported the bill to the full com 


miutte "hag 
And 


t 
posed change concluded, “This bill 


the third opponent of the pr 





would simply turn over to a police of- 
ficer the right to deny bail to someone 
W » have 
nited 


irrested on suspicion Certainly € 
not reached such a point in the U 
States that we want to give to 
men the power which the bill un 


questionably would grant.” 


Gifts to the Government 


1 


There have been at least two bills in- 
troduced in Congress pertaining to the 
late Holmes’s bequest to the 
United States. It 
House (H. R. 6764) 
of the Treasury i 
rected to accept on behalf ot tl e 


States the re 


Justice 


Was proposes 


that the Secretary 


in the 
1 and di- 
United 


estate f the late 


be “authori: 


iduary 


NAL 


Justice. Olive \\ | Holmes put 
suant to tl s last will 
ind te ver into the 
lreasu tate as mis 
cel ili¢ evs so ic 
cept S. 2515) pro 
| se t l to he 
compe tice OF the 
U nitec = of the 
Senate, t the Presi 
dent of t t nbers 
i the fi r t ves, to be 
4}/} te { it House 
Ol Rey r m is<s10OT 
would ected to 
detern ( ite use Ol 
ust il ¢ bequest 


Wen- 


dell Holm \ ate Justice 


to the Unite te Uliver 





of the Su; irt of the [ x 
states. . t port thereon to 
the Congr n practicable, to- 
gether witl mmendations.” The 
commission ise to exist on 
tl date ] l 
Disposition Holmes be 

quest to t was discussed 
recently rit S wa 








the guest lent Roosevelt at 
luncheon in hce at the White 
House he nature the suggestions 
considered wa t ide public. The 
value of th ( i t estate left 
to the G ¢ s t ted as af 
prox! itely $250,000 

It is nt { le where 
the idea 1 ginated of Con 
gress aut i eptance of 
git to tl Stat While the 
disposal ten would re 
quire legislat t would seem prob 
ible that ¢ t t Execu 
tive brancl { t cept 
eifts is not nabling leg 
islatior \\ r enacting 
this type « ve analogy 
to instance é uthority is 
necessary to 1 nilitary o1 
other officers t ept from foreign 
governments tions f distin 
ruished service The necessity in the 
latter cases ( ] r the constitu 
tional prov fter having re 
ferred to the | 1 States, it is said: 

And 1 pe ng iv office or 
profit or trust the ull, with 
out the consent ti ngress, ac- 
cept of! c t, office 
or title la it Irom any 
king, prince oT tat _onsti- 


That the 7 iry WVepartment does 


not presume it nee slative author- 





ization to accept ts is shown by the 
recent instance ’ uifornia man 
vho, upon find go | return f income 
showed “1 lue cht to make 
‘a volur t gov 
ernment c¢ $35 check was re 

turned t Collect f Tr 
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his forward irt of the United States.” The cases 
rranged in order of the dates of 


At the end of each case is a 
of the legislative action, if 
to remedy the situation 
the Court’s ruling. There 
eignty i an index listing the decisions in 
rendered; and a 
rs, tabulation of the names of the different 
tices who have been members of the 

ne Court, showing the number of 
the pinions rendered by each and the num 
member has dis- 





t te the order they were 


it Suprel 


There ber of timess each 
\is study of the cases involving con- 
1 stitutional issues was up-to-date last 
mer and could readily be completed 
idding the few decisions of this 

have been rendered since, 
1ate thus making a most valuable and in- 
teresting paper. It is understood that 

e Library Committee of the Senate 
under consideration the matter of 
ept ecommending its publication as a pub- 


an ur c document. 


er! type which 


Congress as a Grand Jury 


re are still certain legislative 
functions which inhere in the Congress 
United States. And “one of the 
yst important powers exercised by the 
Congress, or by either House of the 
Congress, is the investigation it con- 
-¢ ducts from time to time into the acts 
nd doings of the executive departments 
n order to ascertain facts upon which 
remedial and corrective 
according to Representa- 
tive John J]. McSwain, of Greenville, 
South Carolina, Chairman of the Mili- 
{ tary Affairs Committee of the House. 
ted Che judicial function, whereby Con 
gress acts as a grand jury, has for 
me time been a bit mystifying to many 
Mr os active practitioners of the law. But 
ri tl haze has now been cleared away 
n by a list recently compiled of the va- 
He wi rious Congressional investigations made 
Mr. from March 4, 1921 to June 18, 1934, 
’ ind especially by the introduction to this 
. list whereby Mr. McSwain placed it in 
Congressional Record of April 12, 

. ti : 1935 at page 5764. 
¢ ] = -. ling. Mr. McSwain, who began the prac- 
tice of law in 1901, said: “I regard the 
Congress as the grand jury of inquest 
nto all Federal matters. It is astound- 
ng how the tendency in the mere ex- 
ecutive branches is toward violation of 
the law and misapplication of the funds 
ind property of the Government. I am 
proud to say that this tendency is al- 
ference Division of ways checked before it goes to dan- 
sts of gerous limits. But I am firm in the 
each cast ( conviction that but for the fact that 
Congress does sit at least a part of 
sa each year, and does from time to time 
Federal Laws exercise its power of investigation into 
executive departments, these depart- 


predicate 
legislation, 


General 


Solicitor 





ments would finally degenerate into a 
degree of corruption that would finally 
overthrow the Government. It is not 
merely what Congress discovers that 
is the measure of the good done. It is 
the fact that Congress may investigate 
that restrains the ordinary impulse and 
tendency to corruption. But for this 
ever-present threat, there would un- 
doubtedly be many more instances ot 
the violation of duty and the breach oi 
trust. Let us hope, however, that due 
to general enlightenment and to a 
keener sense of public obligation, these 
examples of official wrongdoing may 
constantly diminish and that the duty of 
the Congress to investigate may be less 
frequently employed. But until such 
improved condition comes about, the 
Congress should not hesitate to turn on 
the light of publicity wherever there 
is even an appearance of wrongdoing.” 
What price all this departmental rec 

titude? The listing of these investiga- 
tions, with a subject outline and a sum- 
mary of types and partial cost, requires 
15 pages of fine print in the Congres- 
sional Record. For each investigation 
the list shows the subject, committee, 
authorization, expenditure,, and result, 
briefly stated. The first Congress in- 
cluded in this list was the Sixty-sev 

enth, April 11, 1921 to March 3, 1923 
In that period there were thirty-two 
investigations. As to 5 of them the 
result was shown to be “No reports nor 
hearings located.” For 6 more of 
this first group of investigations the re- 
sult shown was: “Hearings held,” some 
times giving the dates thereof. The 
total number of investigations by the 
seven over the thirteen 
year period considered was 193. There 
were 18 joint investigations; 125 by the 
Senate; and 50 by the House. Only 
the Senate’s expenditures are shown and 
these only for the 12 years 1922 to 1933 
inclusive, the figures for the latter year 
being stated to be incomplete. The 
total cost thus shown is $2,458,822. At 
the same ratio, the House would have 
spent $983,528.80, which added to what 
the Senate spent would make $3,442,- 
350.80, an average for the 12 years of 
$286,862.57 per year. This rough ap- 
proximation of the direct cost of such 
investigations, does not consider the 
probably larger indirect costs such as 
time of departmental employes con- 
sumed in preparing material requested 
and giving testimony, and also the loss 
through delay of the normal work of 
the departments while so occupied 


Congressess 


Summary of Antitrust Cases 


Of 22 antitrust cases pending in the 
courts April 12, 1935, according to De 
partment of Justice records, 19 were be- 
gun since March 4, 1933. Eleven of the 
cases involve indictments for conspir- 
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ing to restrain interstate trade by such 
means as threats, intimidation, coercion, 
and acts of violence, and by the some- 
what more unusual methods of: im- 
position of illegal charges upon sea 
captains, destruction of merchandise, 
compelling certain persons to enter into 
agreements giving defendants com- 
plete control over the industry, and 
engaging in unfair competition for the 
purpose of destroying the business of 
certain competitors. One case was in- 
stigated by an information charging 
criminal contempt of an injunction pre- 
viously obtained under the antitrust 
laws. 

The other cases are on petitions, 
usually asking dissolution and injunctive 
relief, as to combinations and conspir- 
acies to restrain interstate and foreign 
trade by such means, in the various 
cases, as: fixing uniform and oppres- 
sive prices, entering into contracts ar- 
bitrarily and unfairly fixing the order 
of showing motion pictures in various 
theatres, agreeing to maintain uniform 
prices, pooling individual copyright 
monopolies, holding interlocking direc- 
torships, and acquiring the stock and 
bonds of competitors. One case seeks 
to enjoin the consummation of a pro- 
posed merger agreement. 


Departmental Practice 


Rough going was encountered in the 
Senate recently by the Bill known as 
S. 213, when it was sought thereby to 
amend section 113 of the Federal Crimi- 
nal Code (U. S. C. A. Title 18, Sec. 
203) in the matter of Members of Con- 
gress and others representing their con- 
stituents singly before the Departments. 
The principal changes sought to be ac- 
complished, according to the report of 
the Judiciary Committee, were: (1) “To 
place members of the National and 
State committees and certain officers of 
any political party under the same dis- 
abilities in the matter of practicing be- 
fore the executive departments, boards, 
bureaus, and establishments of the Gov- 
ernment as Senators and Representa- 
tives are placed by the provisions of 
section 113, Criminal Code, where any 
fee is charged for the rendition of such 
service;” and (2) To extend “the pro- 
hibitions to all corporations where the 
United States owns any stock.” 

“The purpose of the bill,” according 
to the committee report, “is to prevent 
the improper use of political influence 
in behalf of individuals, corporations, 
or associations having a controversy 
with the Government. Its passage 


would, to a large measure, maintain the 
separation of the legislative and execu- 
tive branches of Government, which 
were required by the provisions of the 
Constitution to be kept separate.” The 
need for legislation of this kind was in- 
dicated by the Senator proposing the 


bill where he said: “We are requested 
to go before departments and bureaus 
to appear in the interest of some par- 
ticular person or corporation about a 
private matter. In other words, we are 
requested hundreds of times to do 
things, not because we are familiar with 
the facts, not because we are as com- 
petent to do it as a lawyer would be, 
but for the sole reason that our political 
influence is sought to appear before 
someone who will be afraid to deny our 
request when we make it. We ought 
not to be allowed to recommend men 
ior appointment to office and then ap- 
pear before them and ask for some 
tavor for a constituent of ours, or for 
anyone else.” 

A Supreme Court decision was cited 
in the report of the Judiciary Commit- 
tee to the effect that the proper dis- 
charge of legislative duties “does not 
require a Senator to appear before an- 
executive department in order to en- 
force his particular views, or the views 
of others, in respect of matters com- 
mitted to that department for determi- 
nation. He may often do so without 
impropriety, and, so far as existing law 
is concerned, may do so whenever he 
chooses, provided he neither agrees to 
receive nor receives compensation for 
such services.” Burton v. United 
States, 196 U. S. 283 and 202 U. S. 
344. 

In opposing the measure, one Sena- 
tor said: “If there is anything wrong in 
a Senator or a Representative attempt- 
ing to get action, attempting to cut red 
tape, it is all right to enact this bill; 
but if we have confidence in and respect 
for ourselves, we ought not to be con- 
stantly providing penalties for harmless 
acts which would result in imprisonment 
and in heavy fines. 

“T sympathize with the purpose to re- 
lieve Senators and _ Representatives 
from the burden of performing unoffi- 
cial tasks for their constituents, but 
there is another side to the controversy. 
So long as a Senator or a Representa- 
tive does not receive compensation—and 
if he receives compensation for such a 
service he is unworthy of the name of 
Senator or Representative and violates 
existing law—and so long as he does not 
attempt to exert improper influence, but 
merely asks for the disposition of mat- 
ters that may be delayed and for fair 
consideration of them, I think he ought 
not to be penalized as a criminal for the 
performance of such services to his con- 
stituents.” 

Another Senator opposed the bill by 
stating that “if it were not for the in- 
dependence we maintain here, if it were 
not for the fight which we make for 
our States, for our citizens, and our 
rights under legislation, the bureaus of 
our Government, which are arbitrary 


now to the greatest extent, would ignore 
the laws we pass.” 





Deaths of Members Reported to 
Headquarters 

Philip Kates, of Tulsa, Okla, a 
member of the American Bar Asso 
ciation, and one of the Oklahoma Com 
missioners of the National Conference 
of Commissioners on Uniform State 
Laws, died recently in his home at 
Tulsa. He had practiced law there for 
the past twenty years, being a special- 
ist on corporate organizations and mer 
gers. 

He gave generously of his time for 
the promotion of civic betterment, and 
his address on the necessity of replan- 
ning modern industrial cities at the sec- 
ond national conference of city plan- 
ning at Philadelphia attracted wide at- 
tention. His suggestion then made that 
the Government establish a bureau for 
the study of building programs, has 
since been carried out. 

Mr. Kates was deeply interested in 
his profession and the bar of his own 
state. Early in 1934 he took an active 
part in the discussion leading up to the 
decision of the Supreme Court to ap- 
point District Judges as aids to the Su- 
preme Court in getting rid of a con- 
gested docket. 

Ben M. Goldman, Los Angeles, Cal., 
March 20. 

Fred H 
March 22. 


George A 


Hayn, Los Angeles, Cal., 


Lawrence, Galesburg, III. 


John R. VanDerlip, Minneapolis, 
Minn., March 24. 
James H. Kane, Seattle, Wash., 


March 12. 

Julian C. Ralston, Indianapolis, Ind., 
April, 1935. 

Clara Greacen, 
March 16. 

James Gordon Smythe, Jr., Kosciusko, 
Miss. 

Henry Charles 
ment of Justice, 
February 26. 

Charles E. 
November 3. 

Frank Kauke, 
ary 15. 

Louis J. Warren, Honolulu, Hawaii, 
December 28. 


Washington, D. C 


Workman, Depart- 
Washington, D. C., 


Sharkey, St. Louis, Mo., 


Fresno, Cal., Febru- 





Conference Called by Professional 


Ethics Committee 
CONFERENCE has been called 
by the American Bar Association 

Committee on Professional Ethics and 
Grievances for Wednesday afternoon, 
May 8, at the Mayflower Hotel in 
Washington at which the subject of 
disciplinary procedure will be discussed. 
All members of Bar Association Griev- 
ance Committees, and others interested, 
are invited to attend. 
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NEWS OF STATE AND 








Kentucky 





Kentucky State Bar Association Calls 
for Adequate Judicial Review of 
Orders of Administrative Boards 
Sentiment for an adequate judicial 

eview of th rders and rulings of 

soards and Commissions found 
hati ssion at the recent meet 

f the Kentucky State Bar 

lle April 3-5. 


A mae 
1.SSOCcla- 


President R. T. Caldwell made the 
ger of iministrative boards un- 
ecked by the possibility of judicial 


r theme cz his address. 
\fter speaking of the previous develop 
} 


ents of government by Commissions 
1 Administrative agencies, as ex- 
iplified by the Interstate Commerce 
Commission and the Federal Trade 
ymmission, which are typical of the 
irlier stages the movement, he came 
the extension which current legisla- 


tion has sought to bring about. 
“The 1 development of this 


ri¢ al 
vernmental philosophy, he 
present 


school ot ty 
said, “may be found in the 
Act, gives the 
Commission, in the 


Communications which 
Communicat 


regulation of the radio business of the 


country, almost unlimited powers over 
that essent ndustry, makes its find 

gs (except as to reparations) con- 
clusive if supported by testimony, and 


to its orders granting or refusing an 





ipplication f a construction permit 
tation licer r renewal of modifica- 
on of an « 1 license, allows ap 
eal only to the Court of Appeals of 
the District lumbia, thereby prac 
ti ally denying recourse to the smaller 
stations located in the more distant sec 
tions of the United States 
In cor with the restrictions 
of these and other recent Acts on the 
extent of apt illowed, it is also a 
matter of common knowledge that some 
vf these Federal Boards and Commis 
ns, after giving the citizen a form 
of trial upon charges previously pre- 
ed | t ( ission itself, for 
lle ved \ lat ; f come rule or reru 
itior ted by the Commission 
tself in it egislative capacity, first 
pronounce udgment producing the 
xact rest t the Commissi wants 
duced thereafter has its at- 
rney lucted the pros« tion 
ind will defend that judgment 
n appe I n ostensible find 


ing the exact terms of the statute or 
rule, to conform to such judgment and 
thereby effectually immunize it on ap- 
peal. 

“By this sort of legal hocus-pocus the 
citizen is actually deprived of any sort 
of fair or impartial trial upon the merits 
of the charges, either before the Board 
or in the Courts. The many and fla- 
grant recent examples of the abuses aris- 
ing from thus placing the legislative, 
executive and judicial functions of Gov- 
ernment in the hands of the same Gov- 
ernmental agency have been observed 
at first hand by most of us. They 
demonstrate the immutable law of na- 
ture that no man can be trusted fairly 
to judge his own case. 

“While many of you assume that 
current legislation seeking to accom 
plish these ends is unconstitutional, we 
must face the facts. Under present con- 
ditions, it is neither fair, nor safe, to 
stand by and let our representatives 
in Congress be forced by pressure of 
organized minorities to pass this sort 
of legislation which if adopted will 
shortly undermine our Constitutional 
form of judicial procedure, and then 
rely on the hope that the Courts will 
withstand popular and political clamor 
to uphold it. 

“It is our clear duty as lawyers not 
only to offer intelligent and specific op- 
position to these legislative encroach- 
ments on Constitutional procedure— 
which in many cases can be done with- 
out likewise opposing the essential social 
purpose of a bill containing these de- 
fects in its administrative provisions— 
but also to offer sound and constructive 
suggestions as to how its administrative 
procedure can be projected along valid 
If fairly approached, it would not 
difficult matter to devise admin- 
istrative procedure for these Boards 
and Commissions which will permit the 
effective discharge of their proper func- 
tions and at the same time afford due 
process of law and a real day in Court 
to the parties affected. 

The attitude of the President 
later fully indorsed when the Associa- 
tion adopted the report of its Committee 
on Cooperation with the American Bar 

That committee made a 
recommendations in con- 
formity with the views reached by the 
\merican Bar Association’s Committee 
on Administrative Law and approved by 
the Association at Milwaukee, and these 
were all approved. 

This was the first annual meeting of 
the Kentucky State Bar Association 


lines. 


be a 


was 


Association. 
number of 


323 


under the recently enacted Bar Integra- 
tion Act. It was attended by over 
nine hundred lawyers, approximately 
three times the number attending the 
previous meeting of the Association. A 
highly successful innovation was the 
holding of Section meetings on the eve- 
ning of April 3rd, by the six major 
Committees of the Association, includ- 
ing the Committees on Criminal Law, 
Law Reform, Legal Education and Ad- 
mission to the Bar, Cooperation with 
American Bar Association, District Bar 
Organization and Unlawful Practice of 
Law. 

Nearly three hundred lawyers at- 
tended these Section meetings, at which 
the proposed reports of these Commit- 
tees were presented and discussed at 
length, approximately seventy - five 
lawyers attending the Section on Crim- 
inal Law alone; in the course of these 
hearings, a number of constructive sug 
gestions were made which were em 
bodied by these Committees in their 
reports and resulted in their reports be- 
ing adopted practically without amend- 
ment when presented to the Association 
during the general sessions. Approval 
of the Section hearings as compared 
with the previous custom of the Com- 
mittees reporting originally to the gen- 
eral sessions of the Association was ex- 
pressed by the membership. 

At the business sessions on April 4th, 
following the address of welcome by 
Henry E. McElwain, Jr., President of 
the Louisville Bar Association, Robert 
T. Caldwell delivered the president's 
annual address. At the morning session 
an interesting address was also made 
by Hon. Edmund F. Trabue, of Louis- 
ville, on “Judicial Selection,” and re- 
and recommendations were re- 
ceived from the Committees on Legal 
Education and Admission to the Bar, 
Law Reform and Unlawful Practice of 
Law. 

Following a luncheon tendered the 
visiting lawyers by the Louisville Bar 
Association, the afternoon session in- 
cluded an address on “The Kentucky 
Utilities Act” by Chairman Wilbur K. 
Miller, of the Kentucky Utility Com- 
mission, explaining the workings of the 
1934 Utility Act. C. C. Grassham re- 
viewed the life and judicial attainments 
of Chief Justice Robertson in an ad- 
dress on “Hon. George Robertson, Emi- 
nent Jurist,” and Justice James W. 
Stites, of the Court of Appeals, gave 
an instructive talk on “Some Phases of 
the Work of the Court of Appeals,” 
which included some valuable sugges- 


ports 








tions to the Bar as to the proper prep- 


aration of briefs. 

Reports were also made at this session 
Samuel M. Rosenstein, 
and by the Executive Committee; the 
Committee on Cooperation with Ameri 
can Law Institute, and the Committee 
on Criminal Law, which report evoked 
lively debate on the floor as it had done 
previously at the Section hearing. The 
report of the Committee, which followed 
closely the recommendations of the Na- 
tional Conference on Crime recently 
held at Washington, was adopted by a 
large majority vote following the de- 
bate. 

At the session on the 5th, Hon. Ed. C. 
O’Rear delivered an address on “Some 
Great Kentucky,” which 
dealt largely with the life and attain- 
ments of the late United States Dis- 
trict Judge A. M. J. Cochran, of the 
Eastern District of Kentucky; Judge 
James Garnett, of the Jefferson Circuit 
Court, who was a member of the 
Committee of the Bar Association 
which drafted and procured the enact- 
ment of the Bar Integration Act, spoke 
on “Bar Organization from the Court's 
Standpoint,” and reports were made by 
C. Hill Cheshire, 
Committee on 


by Secretary 


Lawyers of 


Treasurer, and the 
Necrology, the Commit- 
he Commit 
American 


tee on Carlisle Memorial, t 


tee on Cooperation with the 
Bar Association and the Committee on 
District Bar 

The 


the organization of 


Organization 

recommended 
District Bars to 
cooperate with the State Bar, especially 


latter Committee 


in disciplinary matters, 


he Association, as 


which was ap- 
was the 
Committee on 
American Bar 
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Association endorsing the creation of 
Administrative Courts to review orders 
of Federal Boards and Commissions, a 
bill of that character recently introduced 
by Senator M. M. Logan, of Kentucky 
being particularly approved 

After extended Asso 
tion by a rather close vote also approved 
a report of the Resolutions Committe« 
opposing the discussion of “political o1 
controversial questions” at future meet 
ings of the Association, and approved 
unanimously this Committee’s endorse 
ment of the Ashurst bill which would 
provide a third Federal Judge “at large’ 
for Kentucky. 

The annual banquet of the Associa 
tion was held at the Pendennis Club in 
April 4th 


and was followed by a dance at the Club 


debate, the 


Louisville, on the ev ening of 


Former Senator James A. Reed, of Mis 
} 


souri, was the principal speaker at th 
ed 


Banquet, his subject being “The | 
Parade.” Special guests of honor in 
cluded Judge Charles H. M 
the United States Court of 

the Sixth Circuit; Judge Charles | 
Dawson, of the United District 
Court for the Eastern District of Ken 


? 
t 
> 

\ 


orman Ol 


Appeals for 


states 


tucky; Judge H. Church Ford, of the 
United States District Court for the 
Eastern District of Kentucky, and 
Judges and Commissioners of the Court 
of Appeals 

No election of officers was held, as 


under the of Bar On 
ganization the fourteen members of the 


present system 


Board of Commissioners are elected by 
mailed ballots, two from each Appellate 
District, in turn 
elect the executive officers of the Bar 


October, and they in 

from their own number. 
SAMUEL M. RoSENSTEIN 

Kentucky State Bar Asso 


Association 


»ecretary 


ciation 





South Carolina 


Secretary Roper Carries Social and 
Economic Planning to the South 
Carolina Bar Association—Next 
Meeting to Be Aboard Ocean 
Steamship 
Daniel C 


Secretary of Commerce 


Roper carried the idea < cial and 


economic planning to uth Caro 


f 


lina Bar Association at its 
Columbia, March 7 and 8 


Roper’s address was made in the hall 


meeting at 


secretary 


of the House of Representatives 








“Every state,” Secretary Roper as 
serted, “needs an engineering and plan 
ning unit to study the natural resources 
and environment relating to the state’s 
economic and social devel pment and 
progress,’ and he added that “South 
Carolina is in a position to prove 
through practical demonstratio how 
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each State may balance effectively the 
ultural and econo1 requirements for 
uccessful and h g 

Empha ng the need for statesman 
hiy a oO al ' ' | é the Secre 
tary made the rather novel suggestior 
iccording to ] il me spaper, that the 
iuthorities Visit sé ols and cr llege 

th a view t iting stu lents “whose 





nclinations are t public leader 
ship.” He amplified the idea as follows 
“Let the State select these persons by 
scholarship at ttherwise to take 
courses . which will prepare them fo 
public service . . and thus attract to 
your legislative halls men of vision 
preparation, irage and integrity wh« 
vill be an inspiration to local youth and 
at the sa e attract national con 
ideratio1 

Sout! n the nation, the 
Secretary said, “need to put worth 
vhile women ning and working 
in large seg t He stressed tl 
importance of the family as the social 
unit, declaring that we cannot assut 
1 great future for America unless we 
prompt and stimulate those social fac- 
tors whicl ll revitalize the family 
relationship. We must seek a rebirth 
of American nship, he said, and i1 
that rekindle the spiritual forces of our 
tate and nat al life 

Your challenge, therefore,” he con 
cluded s t earing of industry and 
igricultu to secure the fullest 
potential development of the state and 
at the same time maintain a cultural 
heritag ( South Carolinian 
n characte 

“The way in which this challenge can 
be met can become a demonstration for 
others, an object lesson for the nation. 
lives, you 


contribu 
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Tuomas McCu.Litoucn BouLware 
President, South Carolina Bar Association 


tions to the general social welfare of 
the entire country.” 

During the regular sessions of the 
Association there was much discussion 
of the Bar bill, which was pending in 
the Legislature, having passed the 
House and being on third reading in 
the Senate. Tributes were paid to the 
late Oliver Wendell Holmes, Retired 
Judge of the U. S. Supreme Court, who 
recently died 

Hon. Thomas M 


d President for the ensu- 


Boulware, of Barn- 


well, was elect 


> 


ing year, and President Lumpkin turned 
the gavel over to him at the Associa- 
tion’s annual banquet. Other officers 
chosen for the new year are: J. M. 
Cantey, Jr., Executive Secretary; an 
executive committee consisting of Paul 
A. Cooper, Chairman, D. W. Robinson, 
Jr., and John W. Crews; and Vice- 
Presidents, General Counsel and local 
counsel for the four judicial circuits. 

It was de » hold the next meet- 
ing on board the S. S. Reliance, on a 
trip from Charleston to some southern 
port, probal Havana, Nassau or Ber- 
muda. 

Following are a few biographical 


notes about the newly elected President: 


Thomas McCullough Boulware has 
practiced law in Barnwell since 1911 
and has established a reputation, par- 
the members of his pro- 
rough student of the law 


ticularly among 
fession, as at 
and as a lawyer of ability, forceful in 
brevity and clarity in both reasoning 
nd advocacy. 

He was born at Woodward, Fairfield 
1883, a son of 


McCullough, 2nd, and Mary 


County, on June 15, 
Thomas 





(Woodward) Boulware. His father is 
a civil engineer by profession, and, with 
his wife, is now living, both above three 
score and ten. 

Reared on the farm at Woodward, he 
acquired his education in the public 
schools and a special course at the Uni- 
versity of South Carolina where he also 
took the law course and graduated with 
the degree of Bachelor of Laws in 1909. 
After two years in Marion and Gaffney, 
he came to Barnwell in 1911, where he 
is still established. He has been hon- 
ored by the Supreme Court with ap- 
pointments as Special Judge. When the 








United States entered the World War, 
he was one of the first four from Barn- 
well to apply at Charleston for admis- 
sion into the Officers Training Camp, 
but failed in physical examination on 
account of defective vision. Afterward, 
he served in the Draft Organization as 
Government Appeal Agent and as 
Chairman of the Legal Advisory Board 
for Barnwell County. 

He has the distinction of originating 
the present movement to incorporate 
the South Carolina State Bar and to 
give to it complete control of the prac- 
tice of law. 
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Miles per hour, the accepted measure 
of speed, is translated into words per 
minute in the language of the short- 
hand reporter, who often records 
speech uttered at the rate of four to 
five words per second. 

Such ability can come only from 
adequate preparation, unique powers 
of sustained concentration, and a 
thorough-going background of lan- 
guage and knowledge. 

The NATIONAL SHORTHAND 
REPORTERS ASSOCIATION, with 
member-reporters in every state of 
the Union, is continually encouraging 
the ability of its members. By in- 
sistence upon trained reporting skill 
in the recording of proceedings in and 
out of court, the bar can recognize 
and foster the work of the NSRA 
and its membership. 

A. C. Gaw, Secretary, 

Elkhart, Indiana. 
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The Movement for Bar 
Integration 





Bar bills have been defeated in six 
states and are pending in seven at the 
time this is written. Arkansas 
Association made a good showing in its 
first attempt; the senate gave a majority 
and the house committee recommended 
passage, but emergency legislation pre- 
vented even a record vote. In Georgia 
the failure was due, apparently, to acci- 
dent, and there is no 
couragement. The house gave a good 
majority; in the senate three members 
threatened a filibuster, which suggests 
imitation of the most inexcusable fea- 
ture of procedure in the United States 
senate; the president of the senate pro- 
posed to face the filibuster and let the 
majority beat it. But he was taken sick 
and returned to work only a few hours 
before final adjournment. The senate 
stood a barrage of idle talk for several 
hours, and then yielded in the interest 
of absolutely necessary bills 

In Indiana, Kansas, Nebraska 
Wyoming the bar was given short 
shrift and dismissed. In Tennessee 
the vote will be late owing to the legis- 
lature’s The prospects are un- 


Che 


for dis- 


reason 


and 


recess 


The bill introduced for mem- 
bers of the supreme court in Colorado 
will probably do no more than help to 
formulate opinion. 

There remain Michigan, Minnesota, 
South Carolina, Texas and Wisconsin 
where there is a fighting chance and a 
fighting spirit. 


favorable. 


In Oklahoma the State Bar faced 
again this year a bill to repeal the bar 
organization act. For the second time 
the State Bar With two 
more years of highly constructive work 
on the part of the State Bar there should 
be no recurrence, or, at least, no serious 
hazard. It is to be hoped that the 
threats made by opponents will not in 
degree the public service 
which has been rendered by the State 
Bar and supreme court in recent years. 
A bar cannot afford to compromise or 
make terms with a destructive element. 


succeeded. 


any lessen 


The California Bar has undertaken 
another important forward step. Its 
Journal for March contains the text of 
revised rules governing admission. The 
principal change is very interesting. It 
requires registration of those intending 
to begin the study of law, and qualify- 
ing examinations in the twenty law 
schools of the state at the end of the 
first year’s study. 
the examination a number 
clared eligible to continue as bar can- 
didates proportional to the number suc- 
ceeding in passing bar examinations in 
each particular law school. A number 
of these multitudinous schools are seen 
to be a little better than rackets because 
so few of their students succeed in bar 
examinations. However this may reflect 
on the superfluous schools, so called, it 
seems entirely fair to them, because it 
applies to all alike. To 
students it is more than 
preme court’s approval Is necessary to 
adoption of the new rules, and since that 
court is finally responsible to the state 
for the kind of 
pensed, approval should be 
a sure thing. 


Of those who pass 
will be de- 


the misguided 


fair. The su- 


legal education dis- 


considered 


The pending Wisconsin and Minne- 
sota integration bills permit of gradu- 
ated fees based upon the length of prac- 


tice. This an innovation which ap- 
pears reasonable. The pioneer advocate 
of bar integration, Mr. Claire B. Bird, 
of Wausau, Wis., saying that it is un- 
fortunate that “the disciplinary portions 
of the bill will be over-emphasized,” 
added that the the 
measure is to “the lawyers to 
have a greater influence than they now 
have in all and espe- 
cially the improvement of the adminis- 
tration of justice.” The bar’s influence 
derives directly from public confidence 
in the bar 


main purpose of 


assist 


public matters, 


The Idaho State Bar decided to make 
their judges This will be 
merely recognition of the fact that the 
judges have attended their meetings and 
exerted a strong influence. Bills were 
introduced this year to make the judi- 
cial council a statutory body in order 
that it may receive needed revenue; also 


members. 


to redistrict the state as to trial courts 
for the purpose of equalizing the load 
of district judges and for state economy. 
The legislature was not much interested. 

The Idaho State Bar greatly imple- 
mented its programs by 
creating a resolutions committee. The 
committee has taken proposals and put 
them into shape for action, following 
the California practice, where a confer- 
ence of bar delegates discusses what it 


convention 


pleases a day in advance of the general 
submits its recommenda- 
Idaho 


matters 


meeting and 
At the 


rtant 


convention 
were 
committee and formally 
‘his made every hour of 
a sharp contrast with 


tions. last 
twenty 
mitted by 
acted 

the sessions vital, 


imp< sub- 
the 


upon. 


procedure in many state associations. 
It was decided at the last meeting to 
create a committee 
which will have the duty of proposing 
resolutions in advance of the meeting 
so the resolutions committee will have 


recommendation 


more time for consideration. 


A Wisconsin lawyer of standing, 
opposed to bar integration, made a per- 
sonal investigation of opinion in states 
having official bars by sending out one 
hundred letters of inquiry. Only one 
reply out of sixty showed disaffection. 
Whereupon the inquirer became a sup- 


porter of the bar bill 
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